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M Gmaﬂ Chiel Electoral Officer Uilarakhand -:-t..umnm@
. &

Application to Conduct an Urgent Hﬁaring on Fi-i:El.‘ .ﬁp-pual Application Dated 09.02.2024 Concerning

RTI Application Dated 20.01.2024 submitted by Adv. Avinash Agarwal
1 messupe

Avinash Agarwal <adv,avinssheganvalgiomall.cam» 12 March 2024 al 14:35
To: CEQ Ulterabhand <alectiondhiPgrmail,coms> EH .
=R

Tgie R T U TG AR
o5 gt = E"q"_lf'-!-—,l'L % 1ay Drate: 12.03.2024

2 T Qi ATl Am-
Azst. Chiel Electoral Dfficer’ o W I}E% i
The First Appellzte Authority under the ETT Act 2005
Crilice al'the Chief Electoral Officer - Utiarakhand
Crehradun, Uiterakhand
mwwmmmmmmmum;mm
Diated 20.01.2024 submitied by Adv, Avinash Aparwal
Eir,

I refer to the captioned subject Due to the urgenst nature of the information sought, I filed the First Applicition te conduct an early
hearing on 14.00.2024 and thereafier T filed the Second Application to conduct an early hearing on 20.02.2024. No order has been
paseed on said Applications dated 14.02.2024 and 20.02_3024.

Section [%6) of the BT Act 2005 states that an appeal under sub-gection (1) or sub-section (2) shall be disposed of within thirty
days of the receipt of the appeal or within such extended period not exceeding a total of forty-five days from the date of filing
thereof, as the cass may be, for reasons to be recorded in writingg. In the current case, the disposal limit of 30 days for the first
appeal has elapsed, and no bearing notice has been received by me so far.

Asg per insdtruction issued by ECT vide Letter No d64/INST/2023.EPS Dated 6™ June 2023, it is the mandatory legal duty of the
CEQ to inform the Election Commission of Tndia regarding the disqualification of say sitting member a5 soon as the information is
received by it. Hoa'ble Supreme Court of India in the case of People’s Unian for Civil Liberties and another VERSUS Usion of
India and anather [WH(Civil) No. 161 of 2004] Judgment Dated 73.02 2009 statad that "Democracy is a part of the basic strugrure
of our Constitution and rule of law and free and fare election are basic features of democracy.”

As vou know through the BTI Applicetion Diated 200012024, [ requested for the law that permits ‘stayisuipension of Conviction'
or Acquittal shall reinstate a person back in the legisiature without his being re-clected In the absence of such 3 law, mot
conducting the by-poll shall not only viclate the statutory pravisions mentioned in Section |51A of the Repressntation of the
People Act 1931 bur also vielate the basie features of demoracy and the basic struchure of the Constinution

Hence, it 15 requesied to kindly hold a hearing on an urgent bagis dise to the immense public interest in the matter and the need for
immediate pablic scrutiny. Hence, | hereby most humbly request vou to kindly ceaduct the First Appeal Hearing a5 soon as
possible.

I thank you for vour pasitive consideration in advance.

Sincerely,

Adv, Avinash Agarwal
Ml +5 -T2 R94 38

RoHZ)
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m Gmail CEO Uttarakhand <election09@gmail, com>
Application u/s 6 of the Right to Information Act 2005

1| Messmge

Avinash Agarwal <adv.avinashagarsal@gmail sors 20 Jﬂnu-l;lr)' 2024 at 154

Ta: CEQ Uttarakhand < glactionifFgmal com=
Diate: Y01.2024

T,

Public Information Officer under BT Act 2005
Office of the Chief Electoral Officer - Uttarakhand
Diebradun, Uitarakhand

Application w's 6 of the Right to Information Act 2005

= oy

Sir,

Kindly see the attachment for the RT1 Application Dated 20.01.2024. RT1 Application Fee is paid vide online Challan
Mo, 007001 24E0036297 (Copy Enclosed).

Sincerely,
F ~ i | 11 :- i ."I'i-i-'l':_:
Avinash Agarwal ST 1T ; /
Advocate WICT T e '
HATHE
Enclosures: A/A
i_mm-ﬂs
- l:.ﬂT: 5J|!;L{|:|p||:|:armnn Dated 20012024 (CED-UK). pef _______,_,“ mgﬂ
E RTI Fee Challan Number Q07001 24E00I6207T. paf &(
187K 1
acol
£ e
Hche
] J 1—% '.'.}l'
G
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IFMS

Uttnrulhond

e-Challan

Treasury Form-208(1)
Financial Handbhook Vol V, Part- Il
Form Ho. 434(1)

(Sea Paragraph 417 and 478)
Challan form for depositing amount

L
Bank Reff. No. - CPADLMGYVO3

fiCl

St et
A
Ly el

Mame of the TreasurySub-TressuryBank/Bank Branch - State Bank Of India {(Favment Goleway)

Status ; (5) Completed successfully

1 | Wame of the person (designation if necaessary or ADVOCATE AVINASH AGARVWWAL
Organizaton on whase behall amount is being paid.
2 | Address Chamber Mo, 10, Tehsil Court Compound,
Rishikesh, District- Dehradun
3 | Ragistraion Mumbsar [if necessany)
4 | Full detaits of amount tobe depasited {for which -
purposs and in favour. of) RTI Application Fea
5 | Gross value of Challan 10
& | Mat value of Challan 10
7 | Deapriment Chief Electoral Officer
8 | Related office for which challan is to be deposit Chief Election Officer Dehradun
8 | Full details of Head of Account 007 - Dther Administrative Services
10| 13 Digit code of Head of Al A per defiils below
[SLNo.  Senvices Detall Head Amount
1 Under Right to Informatan Act 2005 DO7FOs01 180100 10
Total Chalan Amount- 10

Amaount {in words) - Bs, Ten only

Signature of departmental officer with seal

ADVOCATE AVINASH AGARWAL

_eSemememITTT ST TS ONT OEE N OEE OB B R S S e e e e — e —" ——— O B O R B SR S e e e e —

Challan Wo- 007001 24B0036207

Date - 20-TAN-202d

Amount in Figure{Rs.} - 10

Armount in words = Rs. Ten only

Received Through

Bank Reff. No. - CPADLMGWVD1

State Bank OF India {Payment Gateway)




17 The writ petiion shall accordingly stand dismissed. Pending

application, if any, is accordingly disposed of. There shall be no order

as o costs.
...................................................... CJi
[DIPAK MISRA]
[A M KHANWILKAR]
.................................................... o
[Dr Dhananjaya Y Chandrachud]
New Delhi;
September 26, 2018.
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all High Courts to issue suitable instructions to all District and
Sessions Judges to ensure thal 2 certified copies of the
judgments in cases altracling disqualification of a sitting
MPALAMLE under Article 102/191 of the Consfitution are
made available 1o the stale counsel within 24 hours from the
delivery of order regarding sentence for submission to the
concemed District Magistrate,

(i) issue a ercular to the Chief Secretaries of the
StatesUnign Temilories for issuing suitable instructions to
District Magistrates and the Distriet Government Counsel to
send by speed postspecial messenger one ceriified copy of
the judgment and order regarding sentence to the Chiet
Elaction Officer of the state and the othar certified copy to the
Secrelary GeneralPrincipal  SecretarySecretary of the
concamed House (Lok SabhaRajya Sabha/lagislative
Assembly/Legislative Council.®

16 Mo such direction can be issued by the Secrefary in the
Department of Justice to the Registrars General of the High Cours.
Moreaver, following the implementation of the e-courls project, cerlified
copies of judgments are made available across all courts in a
streamlined manner. The affidavit filed by the Election Commission of
India indicates that the Commission has already issued instructions on
13 October 2015 to the Chief Secretaries of all states to ensure that
necessary sleps are taken to bring to the notice of the Speaker or
Chairman as the case may be of the House and the Chief Electoral
Officer of the state, an order of conviction within a period of seven days
of the passing of the order. The Election Commission is sufficiently
empawered to take appropriate steps in accordance with law. Mo further

directions are necessary in that regard.

15



Once the conviction has been stayed during the pendency of an appeal,
the disgualification which operates as a consequence of the conviction
cannot take or remain in effect, In view of the consistent statement of the
legal position in Rama Narang and in decisions which followed, there is
no merit in the submission that the power conferred on the appellate
court under Section 389 does not include the power, in an appropriate
case, 10 stay the conviction. Clearly, the appellate court does possess
such a power, Moreover, it is untenable that the disqualification which
ensues from a conviction will operate despite the appellate court having
granted a stay of the conviction. The authority vested in the appeliate
court to stay a conviction ensures that a conviction on untenable or
frivolous grounds does nol operate to cause serious prejudice. As the
decision in Lily Thomas has clarfied, a stay of the conviction would
releve the individual from suffering the consequence inter alia of a
disqualification relatable to the provisions of sub-sections 1, 2 and 3 of

Section 8.

153 Finally, we may address the relief which has been sought in
prayer clause 5 by which a direction has been sought to the Union
Government through the Secretary in the Department of Justice, Ministry
of Law and Justice, the second Respondent. Prayer clause 5 reads as

follows :

"5. |ssus a wril, order or direction in the nalume of tha
Mandamugs 1o the respondant no. 2 to-
{i) igsue a circular to the Registrar General/Registrars of

T4
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section (3) of Section & of the Act as he had been convicted
far an offence punishable under Sections 366 and 376 of the
Panal Coda and it was held by the three-Judge Bench that as
the High Caurt for special reasons had passed an order
siaying the conviction, the disqualificabion arising out of the
convicion ceased 1o cporate after the stay of conviction.
Therefore, the disqualffication under sub-sections (1), (2) or
(3) of Section B of the Act will not oparate from the date of
order of stay of comdction passed by the appsllaie coun
under Section 389 of the Code or the High Courl under
Section 482 of the Code,™!

14  These decisions have settled the position on the effect of an order
of an appellate court staying a conviction pending the appeal. Upon the
stay of a conviction under Section 189 of the Cr.P.C., the disqualification
under Section B will not operate. The decisions in Ravi Kant Patil and
Lily Thomas conclude the issue. Since the decision in Rama Narang, it
has been well-setled that the appellate court has the power, in an
appropriate case, to stay the conviction under Section 389 besides
suspending the sentence. The power (0 stay a conviction is by way of an
exception. Before it is exercised, the appellate court must be made
aware of the consequence which will ensue if the conviction were not to
be stayed. Once the conviction has been stayed by the appellate court,
the disqualification under sub-sections 1, 2 and 3 of Section 8 of the
Representation of the People Act 1851 will not operate. Under Article
102(1)(e) and Article 191(1){e), the disqualification operates by or under
any law made by Parliament. Disqualification under the above provisions

of Seclion 8 follows upon a conviction for one of the listed offences.

" b al page 673
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12  The above position was reiterated by a Bench of three judges of
this Court in Ravikant S Patil v Sarvabhouma S Bagali’, after
adverting to the earlier decisions on the issue, viz. Rama Narang v
Ramesh Narang (supra), State of Tamil Nadu v A. Jaganathan®, K.C.
Sareen v CBIl, Chandigarh®, B.R. Kapur v State of T.N. {supra) and

State of Maharashtra v Gajanan.'” This Court concluded as follows:-

It deserves 1o be clarifed that an order granting stay of
comwiciion is not the rule but is an exception to be resorted (o
in rare cases depending upon the facts of a case. Where the
execulion of the sentence is stayed, the conviction continues
to operate. But where the conviction itself is stayed, the effect
is that the conviction will mol be operative from the date of
stay. As order of sfay, ol courss, does not render the
conviclion non-axisiart, but only non-operative, Be thal as it
may, Insofar as the present case is concermead, an application
was filed specifically seeking stay of the order of conviction
specfying that consequences I conviction was nol sfayed,
that is, tha appeilant would incur disqualitication 1o contast the
electian, The High Court after considerng the special reason,
granied the order staying the conviclion. As the conviction
ilzelf iz stayed in contrast to a stay of exscution of the
senlence, it is not possible to accept Ihe contention of the
respondant that the disguaification arsing out of comviction
confinues to oparate aven after stay of conviction,”

13 In Lily Thomas (supra), it was urged that in the absence of
Section 8(4), a Member of Pariament or of the State Legislature would
be left without a remedy even if the conviction was “frivolous”. Rejecting

the submission, this Court held (relying on Ravi Kant Patil (supra):

“In the aforesaid case., a contention was raised by the
respondents that the appeflant was disqualified from
contesing the election 1o the Lagisiative Assembly undear sub-

T {2097 1 5CC 873
E/1896) 5 SCC 329
{2001 B 500 584
003 12 SO0 432
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Section 267 of the Companies Act, we see no reason why we
should give a narow meaning 1o Section 389(1} of the Code
in debar the court from granting an crder io that effect in a fit
case. The appeal under Secfion 374 Is essentially against the
order of eonviction because the order of senlence is menly
consaguential thereto; albeit aven the order of sentence can
be independantly challenged if & is harsh and disproportionate
io the establishad guill. Therslors, when an appeal is
praterred under Section 374 of the Gode the appeal is against
bath the conviction and sentence and theretore, we see no
regson o place a narrow interpretalion on Section 383(1) of
the Code not to extend it to an order of conviction, although
that issue in the instant case recedes to the background
because High Courts can exercisa inherent jurisdiction undes
Saction 482 of the Code If the power was not to be found in
Section 389(1) of the Coda.”

11 In Mavjot Singh Sidhu v State of Punjab® a Bench of two
learned judges of this Court held that a stay of the order of conviction by
an appellate court is an exception, to be resorted to in a rare case, after
the attention of the appellate court is drawn 1o the consequences which

may ensue if the conviction is not stayed. The court held:

“The legal pesition is, therefore, clear that an appelate Court
can suspend or grant stay of order of convichion. Bul tha
person seeking stay of conviction should specifically draw the
attention af the appeliate Court to the conseguences that may
arlze if the conviction is not stayed. Unless the attention of the
Cour is drawn to the specific consequences thal would follow
on account of the conviction, the person comvicted cannol
abtain an order of stay of conviction. Further, grant of stay of
ennviction can be resorted to in rare cases depending upan
the spacial facts of the casa.”

fAIR 2007 56 1003

1




10 Section 389 of the Code of Criminal Procedure, 1973, empowers
the appellate court, pending an appeal by a convicted person and for
reasons to be recorded in writing to order that the execution of a
sentence or order appealed against, be suspended. In the decision in
Rama MNarang v Ramesh Marang® a Bench of three judges of this
Court examined the issue as to whether the court has the power to
suspend a conviction under Section 389 (1). This Court held that an
order of conviction by itself is not capable of execution under the Code
of Criminal Procedure, 1973. But in certain situations, it can become
exacutable in a limited sense upaon it resulting In a disqualification under
other enactments. Hence, in such a case, it was permissible to invoke
the power under Section 385 (1) to slay the conviction as well. This

C:ourt held:

"18. That takes us fo the question whether the scope of
Section 389(1) of the Code extends o conferring power on
the Appellate Court to stay the operation ol the order of
cornviction. Ae stated earier, if the order of conviclion iz 1o
result in some disgualification of the type mentioned in

4 Section 389 provides as follows :
“Suspension of senence pending the appeal; release of appellant on bail,
{1] Panding any appaai by a convicted person. the Appellale Court may, lor reasans 19 be reconied
by it in writing, order that the exegution of tha santence or crder sppeatad ageinst be swspended
and, alsa, it ha is in confinamant, thal ha ba released on bal, or on his oen bond
2] The powar conferred by this secion on an Appellata Court may be exercised also by the High
Ceurt in the case of &n appeal by & comnvicied persan io a Coud subardinate theraba,
{3 Whesm the convicted parson saisfiae the Courn by which he & comvicted that be ntends 1o
present an appeal, the Cownt shall, -
i) whane such peon, being cn bail, = sentenced tn mprsonment for 8 teem nat anceeding thras

or

1) whare the olfence of which such parson has bean convicted is 2 bailable one, and he is on bail
arder that the comicisd paraon De reteased an bail, uriess there are special reasans for refusing
ball, far such parbad as will aford aullicant tims o present the appeal and cbtain the ordars of the
Appeliate Court under sub- gackan (1) and the seatence of imprigosmeant shall, 5o long 85 he & 8o
releazad on bal, be desmed 10 be suspended.
[4) When the appellant is ultimately sanienced to imprisonment for & term or to Imprisanment for lifs,
tha tima during which ha is 50 raleased shall be sxciided in compuling he ferm for which ha is so0
sentapted.”

3 [feas) 23CCHIE

1
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8 In response to the Counter affidavit filed by the first Respondent,
a Rejoinder dated 20 February 2017 has been filed by the petitioner
stating that:

] The role of the Election Commisgion cOmMMENCES immediately
with the conviction of a sitting legisiator. The EC need not await
the receipt of a notification regarding the disqualification and of
the vacancy in the seat by the Secretariat of the legisiative body;

and

ij  There exists no legal requirement of a notification regarding the
vacancy in the seal in view of the categorical provision in Article
101[3)(2) and Article 190(3}(a) of the Gonstitution that the seat

becomes vacant upon conviction.

9 In response to the Counter affidavit fled by the second
Respondent, a Rejoinder dated 10 Noverhber 2017 has been filed by
petitioner submitting that revival of membership refrospectively after a
conviction is stayed, will open a floodgate with convicted MPs/ MLAs/
MLCs approaching the appellats/ revisional court to get a stay on
conviction enabling them to continug even withoul the protection of

Section B(4) of the Representation of the People Act 1851.




subseguent stay of conviction cannot retrospectively cure the
disgualification; and

v} For the purpose of filling the seat which has fallen vacant it would
not be necessary to await the decision of the President or
Governor under Articles 103 and 192. No dacision by the President
or Governor is required on the question of disqualification arising
out of conviction. In view of the decision in P V Narasimha Rao v
State (CBI'SPE)?, only a 'disputed’ question of disqualification is to

be referred to the President or Governor.,

7 The Union government has opposed the petition. In the counter
affidavit which has been filed on behalf of the Union of India through the
secretary in the Department of Justice, Ministry of Law and Justice, it
has bean submitted that the issues raised in the present petition have
already been considered and decided in the decision of this Court in
Lily Thomas (supra). Moreover, it has been submitted that no
challenge has been addressed in the present petition to any provision of
the Act or the Rules made under it. The petitioner has only relied on the
provisions of law and on judicial pronouncemants on the subject of

disqualification on conviction.

3 (1958) 4 50C 626
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conviction can only operate prospectively to enable a person to contest

an election again since membership of the legislature terminates

instantly from the date of conviction.

B

In response to the present proceedings, a counter affidavit dated

10 April, 2015 has been filed on behalf of the Election Commission of

India stating that:

]

i

The Election Commission of India supporis the first prayer in the
present Public Interest Litigation;

The Election Commission of India has issued instructions on 13
October 2015 by which it has required the Chief Secretaries to
issue appropriate instructions to the deparnment dealing with
prosecutions in States and Union Termitories to ensure that cases
of conviction of sitting Members of Parliament or of the State
legislature are brought to the notice of the Speaker or Chairman of
the House and the Chief Electoral Officer of the State along with
the order of conviction within seven days of the order;

In the decision of this Court in Lily Thomas v Union of India® it
was observed that there is an automatic disgualification upon
conviction and there is no question of postponing the effect of the
disqualification on the ground of giving the member of the

legislature an opportunity to exhaust the remedy of appeal and a

{ap13) ¥ SCC 653



{n} the Prevention of Terrorem Act, 2002 (15 of 2002),]

[shall be disqualiied, where the convicted person is
senienced lo—

{i} only fine, for a period of six years from tha date of
such comviction,

(i imprisonment, from the date of such conviction and
shall continue 1o be disqualified for a further period of
six years since his release.]

{2) A person convicted for the contravention of—

{(a) any law providing for the prevention of hoarding or
profitaering; or

(o) any law relating to the adultaration of toad ar drugs; or

{c) any provisions of the Dowry Prohibition Act, & [1961 (28 of
1961):],

and sentencad to imprigsonmaent for not less than six months,
shall be disgualiied from the date of such conviction and shall
continue to be disqualified for a further period of six years
ginoa his release.]

(3} A person convicted of any offence and senfanced to
impriscnment for not less than two years [other than any
offence referrad 1o in sub-gaction (1) or sub-section (2]] shall
be disqualiied from the date of such conviction and shall
continue to be disqualified for a further period of six years
since his releasa.|”

It has been contended by the petitioner that there is no provision
In the Constitution or in the Representation of the People Act 1951 to
the effect that upon a subsequent stay of conviction by the appellate or
revisional court, the disqualification shall stand wiped out retrospectively
and that the membership of a convicted Member of Pariament or of the
Legislative Assembly or Council shall get revived despite the vacaney
having occurred from the date of conviction. It has been urged that in

the absence of any constitutional or statutery provision, stay of

G




engaged in the performance of religious worship or religious
caremonias) of the Indian Penal Code (45 of 1860); or

{b} the Protection of Civil Rights Act, 1955 (22 of 1955), which
pravides for punishment for the preaching and practice of
-untouchabdity”, and for the enforcement of any disability
arlsing therefram; of

(¢) section 11 (offence of imporing of axporting prohibited
goods) of the Gustams Act, 1962 (52 of 1962); or

(d} sections 10 to 12 joffence ol being a member of an
association declared uniawtul, offence relating to dealing with
turds of an unlawful associakon or offence relating 1o
contravention of an order made in respect of a notified place)
of the Unlawtul Activities (Prevention) Act, 1967 (37 of 1367);
of

(e} the Foreign Exchange {Regulation) Act, 1973 (46 of
1673); or

{f) the Marcstic Drugs and Psychotropic Substances Acl,
1985 (81 of 1585); or

{q] section 3 (offence of commitiing terrorist acts) or section 4
joffence of committing disruptive activities) of the Teronst
and Disruptive Aciivities (Prevantion) Act, 19R7 (22 of 1987).
ar

{h) section 7 (offence of contravention of the provisions of
section 3 to 6) of the Religious Instiutions {Prevantion of
Misuse) Act, 1988 (41 of 1988); or

(il section 125 (aMence of promoting enmity between classas
in connection with the election) or section 135 (offence ol
remaoval of ballot papers from pelling stations) of section 1354
{affence of booth capturing) or clause (a) ol sub-section {2) of
sacfion 136 {offence of fraudulently defacing or Iraudulenily
destroying any nomination paper) of this Act; 1 [or]

i) section & (affenca of eanversion of a place or worship) of
the Places of Worship [Spacial Provisions) Act 1981], [or]

[k} saction 2 {oflence of insultng the Indian Matonal Flag or
the Constitution of Incia) or section 3 (offence of preventing
singing of National Antham) of the Pravention of Insuits 1o
National Honour Act, 1971 (B9 0f 1971 4 loril

[{l) the Commission of St (Prevention) Act, 1987 (3 of 1828

o
im) the Prevantion of Corruption Acl, 1988 (49 of 1968); or

5



{b) it he is of unsound mind and stands sc declared by a
compelent court;

{c) if he is an undischarged insolvent;

[} il he ks not & citizen of India, or has voluntarily acquired
the citizenship of a foreign State, or is under any
acknowledgmen! of allegiance or adherence to a foreign
State;

(8) if he is so disqualified by or under any law mades by
Pariameant.

[Explanation.—For the purpases of this dause] a person shall
not be deemed fo hold an office of profit under the
Government of India or the Gevernment of any State by
reason only that he is a Minister either for the Union or for
such State. 2 [{2) A person shall be disqualified for being a
membar of elther House of Parliament if he Is so disqualified
under the Tenth Schedule.]”

Article 191 of the Constitution provides a disqualification in similar terms
for membership of a legislative assembly or legislative council of a

slate.

The relevant provision in Section 8 of the Representation of the People

Act 1951 reads thus:

“8. Disqualification on conviction for certain offences —
[{1) A person convicled of an offence punishabie under—

{a) section 153A [oMence of promoting enmity bebween
different groups on ground of religion, race, place of birh,
residence, language, etc., and doing acts prejudicial to
mairtenance of harmony) or section 171E (cffence of bribary}
af section 171F {effence of undue influence or personation at
an election) or sub-section (1) or sub-section (2) of section
J76 or section 3¥6A or section 3T6BE or section 376C or
seclion 376D (offences relaling o rape) or section 4984
(offence of cruelty towards a woman by husband or relative ol
a husband] or sub-section (2} or sub-section (3} of seciion
05 (offence of making statement creating or prometing
anmity, hatred or il-will between classes or offence relating to
such statement in any place of worshi or in any assembly

4
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3 The petitioner instituted a Public Interest Litigation before the
Lucknow Bench of the High Court of Allahabad, seeking a declaration
that the MLA stood disgualified notwithstanding the stay granted by the
Sessions Judge. The PIL was dismissed by the High Court on the
ground that since the appellate court stayed the conwiction, the
disqualification, which would otherwise stand attracted, would not

operate from the date on which the conviction has been stayed.

4  The petiioner urges thal the seal held by a Member of Parliament
or of the State legislature becomes vacant upon a disqualification being
incurred under Article 102 or Article 191, respectively, According to the
petitioner, ance the disqualification is incurred under Section B of the
Representation of the People Act 1951 read with Article 102({1)(e) or
Article 191(1)(e), the seat becomes vacant effective from the date of
conviction. Relying on the decision of this Court in B R Kapur v State
of Tamil Nadu', the petitioner contends that under Section 389 of
Cr.P.C. the appellate court does not have the power to stay conviction

and can stay only the execution of sentence.

Article 102 of the Constitution provides thus:

402, {1) A person shall be disqualified for being chosen as,
and for being, a member of aither House of Parkameni—
{a) If he holds any office of profil under the Gowernment of
India or the Government of any State, other than an office
declared by Parliament by law not to disqualify s helder,

-

| {2001) 7 SCC 231




following amongst other reliefs have been sought:

1 "Declare that since the law does not provide for stay of
conviction, even in case of stay of conviction by the appellate
court for an offence attracting disqualification under Seclion 8
of RP Act, 1951, any such stay arder does not have the effect
of wiping out the disqualfication and reviving the mambership
with retrospective affect and consanuently, the seat of the
concamed member is desmad to have beome vacant with
effect from the date of comiction in tarms of Article 101(3)(a)
and 190(3){a) of the Constitution.

2 Declare Ihat as a consequence of the declarabion as per 1
abowe, any membar of Parliament of Stawe legislalure who
becomes subject to dsqualification mentioned in Article
102(1)(e) or 190{1}e) shall be labe to penally under Article
104/1593 notwithstanding any order of the appellate’ revisional
court purporting to stay his conviction for an offence attracting
disgualification mentioned in Section 8 of RP Act, 1951....

3 issue a writ, order of direction in the nalure of Mandamus o
the respondent no. 1 1o issus within 24 hours of recaipt of
certified copy of the judgment and order regsrding sentence
the notification regarding disqualification and consequent
vacancy of the seat of the concemed MPMLAMLE with
eflect from the date of histher conviction as a result of hismhar
disqualification for an offence under Section B(1)(2) and (3) o!
the Rapresentation of the People Act, 1951.

4 issue & writ, order or direction in tha nature of Mandamus to
the respondant no. 1 to ensure action for filing the vacancy of
the seat of a member of Pariament/State legislature as par
Section 151 of the RP Act, 1951 disregarding any order of the
appellatel revizional coun purporing to stay of conviction far
an offence attracting disgualification mentioned in Section 8 of
RP Aci, 1851..."

2 An erstwhile member of the Legislative Assembly in the State of
Uttar Pradesh was convicted of offences under Sections 353, 504 and
506 of the Penal Code and was sentenced to imprisonment. In appeal,
the District Court stayed the execution of the sentence and of the

conviction.
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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

WR TION (CIVI 0 OF 20

Lok Prahari, through its General Secretary

S.N. Shukia ... Petitioner
Versus
Election Commission of India &Ors. ... Respondents
JUDGMENT
Dr njaya Y ndrachud. J

1 The petitioner, Lok Prahari, is a society registered under the
Societies' Registration Act 1860 with objects penaining to public
govermance and administration. It has invoked the jurisdiction of this
'_uurt under Article 32 of the Constitution, in the present Public Interest

it

Litigation through its General Secretary, who appeared in person. The



Purpose of requesting the above information: I need the sbove-sought information for
preparing the WRIT/PIL Petition.

Based on the importance of the requested information and the matter
invelved, which is self-explanatory, | request the PIO to provide the
information at the earliesi.

Sincerely,
Date: 200002024
FPlace: Rishilkesh

-

Avinash Agarwal
Advoeate

Enclosureg Judgment of Hon’ble Supreme Court of India in WRIT PETITION (CIV IL}
MNo. 330 OF 2016.

Gl |2, Wm oo M’ View Chwalla.

MNe.~ Oo7e0\24€ 0036297 J4a 20/0\/ 20 2y
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AVINASH AGARWAL

ADVOCATE
MBA, LLM
Chamber No. 10, Tehsil Court Compound, Rishikesh, District- Dehradun,
Uttarakhand (Pin Code: 249201)
Email- adv avinashagarwal @ gmail.com Mobile: +91-T906289438

Date: 20.01.2024

Tea,

The Public Information Officer under the RTI Act 2005
Office of the Chief Electoral Officer - Uttarakhand
Dehradun, Uttarakhand

A i of Information

SirMa’am,

Hon'ble Supreme Court of India in the Case of Election Commission of India VS Bajrang
Bahadur Singh & Others WITH Bajrang Bahadur Singh VS His Excellency, the Governor of
U.P. & Others on its Judgement Dated 09,04.2015 clearly noticed that “38. ... Nonetheless on
the acquisition of the disqualification by a legislator, e ceases 1o be a legislator forthwith by
operation of law. However, the cessation of the disqualifying factor cannot put such a person
back in the legislature without his being elected once again, of course such person is entitled
to contest any election under the R.P. Act, the moment the disqualifying factor ceases to exist
as the disqualification is co-terminus with the disqualifying EVENT.”

Further to this, the Election Commission of India in its counter affidavit filed in the Hon'ble
Supreme Court of India in the case of Lok Prahari, through its General Sccretary S.N. Shukla
VERSUS Election Commission of India & Ors. [WRIT PETITION (CIVIL) No. 330 0F 2016]
stated that “In the decision of this Court in Lily Thomas v Union of India® it was observed that
there i1s an automatic disqualification upon conviction and there is no question of postponing
the effect of the disqualification on the ground of giving the member of the legislature an
opportunity to exhaust the remedy of appeal and a subsequent stay of conviction cannot
retrospectively cure the disqualification.” ? (2013) 7 SCC 653 [Kindly see the Paragraph
Number 6 of the Judgment. Copy of Judgment Enclosed.)

The Election Commission of India issued a Letter No, 464/INST/2023-EPS Dated 60 June
2023 1o the Chief Electora! Officers of all States and UTs and it was stated that *As soon as
the information is received about death, resignation, disqualification of any sitting member
or setting aside election of a sitting member under an election petition that causes yacancy of
@ seal in the House, the CEO shall pursue the isswe and find out whether the Lok
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Sabha/Legislative Assembly has notified the vacancy, whether any Court has passed order
in the context of disqualification ctc., and ascertain the vacancy position and inform the
Secretary of the Zonal Division immediately with a copy io the Secretary, Planning
Division in the Election Commission of India.”

It iz seen that ECLOffice of CEO is not performing its role to conduct by-polls after stay on
conviction despite MP/MLA having acquired disqualification due to conviction and his
removal was sutomatic by operation of law. This has compelled me to know certain
information concerning lew/position of law. Therefore, [ hereby most humbly requesting you
kindly provide the following information under the provisions of the RTT Act, 2005:

|. Detail of the Judgment/Order of the Hon'ble Supreme Court of India passed gince date
10.07.2013 in which it is stated that the *stay/suspension of Conviction' or Acquittal shall
reinstate a person back in the legislature without his being re-elected,

2. Detail of the Law passed/asmendsd by the Parliament since dste 10.07.2013 which permits
that the ‘stay/suspension of Conviction® or Acquittal shall reinstate a person back m the
legislature without his being re-clected.

3. Detail of the Ordinance issued in the last & Months in which it is stated that the
‘stay/suspension of Conviction” or Acquittal shall reinstate a persan back in the legislature
without his being re-elected.

Kindly Note that:

a)

b}

c)

d)

Through Point Number 1, I am requesting the Judgment/'Order of the
Hon'ble Supreme Court of [ndia only, Further to this, through Point
Number 2, | am requesting information on the law passed/amended by
the Parliament (i.e., passed/amended by the Lak Sabha and Rajya Sabha
and thereafter assented by the Hon'ble President of India) and it doesn’t
include any decision taken by the Lok Sabha Secretariat or Rajya Sabha
Secretarial

Through Point Number 1 and 2, [ am seeking information on the
“Judgment/Order and law passed/amended” which was passed/amended
post 10.07.2013. The Hon'ble Apex Court declared Section 8(4) of the
Representation of People Act 1951 ultri-vires the constitution in the case
of Lily Thomas vs Union Of India & Ors WRIT PETITION (CIVIL)
NO. 480 OF 2005 on 10.07.2013.

When I stated, “It is seen that BECLOffice of CEO is not performing its
role to conduct by-pells after stay on conviction despite MP/MLA
having acquired disqualification due to conviction and his removal was
automatic by operation of law”, | am not talking about Office of CEO,
Uttarakhand in particular.

Information stated before secking information was provided for clarity
of information sought. | am not seeking any clarification or justification.
I am simply seeking the information under the Provisions of RT1 Act

2005.
ka/ Page 2of 3
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“T:# = Complaint Details
1 Y‘
inant Type : NGS Website
41D : NGE6053070501
_.fi_..m:lgjng Complaint - Jul 28 2023 10:14AM
.r"r: : Uttarokhand
drict + Dehradun
AC: . Rishikesh
womplaint Level * SINGLE-DISTRICT
subject + PARTY RELATED COMPLAINTS

-omplzint Against Political Party

fricl Description abont complaint

T

dank

¢ Lrefer to Complaint ID NGS3822873306 Dated 15.07.2023 and its

disposal dated 27.07.2023 and ather Erievances mentioned in said
Complaint Dated 15.07.2023. Initially, said Complaint Dated
13.07.2023 was escalated to the Higher Level, and thereafier, it
was disposed off on 27.07,2023 while stating that “HI, 1Y U]
SEET F 0w & Ve @ 8 amy HOAT T et
ST 7 49 FP B | 5 ey © e 3 0 s
TN & o5 S R Rt w1 repeat that [ didn’t
file said Complaint Dated 15.07.2073 and other complaints at Zila
Nirvachan Karyalaya, Dehradun, | filed Complaints at the
"National Grievance Services” Portal of the "Election Commission
of India". Online Grievance Portal doesn't agk the Complainant
where 1o file the Grievanee and therefore, 10 stae than filing the
Complaint a1 a Partieular Portal is g vague & misleading sintemen;
I cannot appreciate this behavior of the Grievance Handling Team,
It is the internal matter of the Election Commission of Indja to
which portal it submits my Complaint. [ am enclosing a Sereenshor
of the Complain Registering Page & it confirms that Natigna
Grievance Portal doesn't ask the Complainant where 1p fie the
complaint. Even il the Complain is nssigned te the Dehradyn
Portal by the Election Commission of India, it could transfar the
Complaint internally 1o the Del Portal. 1 am shocked to see this
behavior on such a serioys matter where the Bye-Election i
overdue for over 29 Months (now 30 Months). In contin valion of
the Application Dated 30.06.2023, 1 have already sent an emai|
Dated 24.07.2023 having the subject “Application 1o Expedite
Announcement of Bye-Election for the Legislative Assembly of
43-Malviya Nagar, New Delk; (Overdue for aver 30 Months)" 1a
the Hon'ble Chief Election Commissioner of Indig and 1o His
Companion Commissioners of the Election Commission of India. T
have provided additjonal details and informed that the clirrent
Matter is not a new matter befgre the Election Commission of
[ndig, and, indirectly, [ raised the matter before the Election
Commission of [ndia pn November 2021, Meither have [ received
any response from the Election Commission of India nor the
notification or press release issued in this regard by the Flaction

2
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P2 1034 A

L Crrmplainl , : . 1 A
Commission of India so far. | lence, being @ responsible Citiay,
Flia, [ am submitting the present/current griavtn il ud
1o kindly issue the nesessary notification and updale me on the
progress ol my application dated 30.06.2023 and 24.07.2023;

- :
i Deful ¢

Redressol Time Periad {max.)
Disposal Stntus

Complainant Details

‘ull Name
- ! Adv. Avinash
. an
: State: Utlarakhand District 2 Dehradun AC ::
i Rishikesh
oblie INo. ; 7006280438 Valid Email 1D
: adv.avinashagarwal@gmail.com
Back
l__' G EEE: SRR (T
|54.-rnmﬂml ol the Complaini Rlegistering Fag,e.jp;%.l-plla ik 1I:r.l-i|'l.r~e| ﬁ
Disposed type —Select— v
Action Taken
|_ Acticn Submit
=
ﬁ{m & TE i
Wt g frates sl
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S i Complaint Details
s

O :
#Complainant Type ; NGS Website
,"'ICnmpI:aim]i} : . NGS3822873308

J Date of Lodging Complain t Jul 15 2023 4:35PM
State . Uttarakhand
District : . Dehradyn

AT : Rishikesh
Complaini Level . SINGLE-AC
Subject : FART‘E'REL.#TEDC{JMPLAFNTE

Complaint Against Political Party

Brief Description abou complaint [ refer ta Complaint ID NGS35561 | 8892 Dated 14.07.2023 and i1
disposal dated 15.07.2023. | further refer 1o Complaint ID
NGS5633146846 Dated 10.07.2023 and its disposal dated
13.07.2023. T am unable to understand when the Zils Nirvachan
Karyalaya, Dehradun doesn't have jurisdiction with Tespect o sail
Complaints ID NGSS633146845 and NG5355611 B892, under wh
authority it dealt with both complaints. | registered my complaints
1t the "Natienal Gricvance Services” Portal of the *Election
Commission of India” and 1 didn't file the said complaints dated
10.07.2023 and 14,07.2023 at the Zila Nirvachan Karyalaya,
Dehradun. It is a very serious matter and I raice a serious objectior
10 the disposal of said complaints by the Zila Nirvachan Karyalay:
Dehradun without having any jurisdiction or duthority, I {Ady,
Avinash Agarwal) sent an email dated 30.06.2023 1o the Hon'hle
Chief Election Commissioner of India and 10 His Companion
Commissioners of the Election Commission of Indig having the

- subject "Application to Expedite Announcement of Bye-Election
for the Legislative Assembly of 43.Malyi ya Nagar, New Delhi
{Overdue for over 29 Maonths)". I have tlready informed and
provided details on the provisions of the law in thig regard via
Application Dated 0311 2022 In s2id email datad
30.06.2023, Through said emai

] 06.2023, 1 algp provided
the details of the counter-affidayi; fled in the Hon'ble Supreme

of the Election Comm;
¢d regarding provisions of law, Bye-

Eleetion for the Legislative Assembly of 43-Malviya Hagﬂr, New
-E?_:E:—-— Delhi is Overdue for aver 29 Months, Neither have | received any
(@ T e ) r:-seunge.l from the Election Commission of India nor the
e wE e nnnﬁcalm?n Of press release issued in this regard by the Election
o spegn Pt sl Commission of India o far. Henee bei i
IRl

Redressal Time Period (max.)
Disposal Statys

I

! Resolved
gt blank
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Complainant Details
Full Name 1 Adv. Avinash
Location  State: Uttarakhand District 33 Dehradun AC =
" Rishikesh
Mobile Mo. . TO062R043R Valid Email 1D

"t advavinashagarwal@gmail.com

Bl

i 272021 (TR, 10 e Rt s S A Yl TR B o ) e Pl e o k) g ) o et A1

g o A o v s v 3 i s R feel) 9 e o i
Disposed type —Select- v
Action Taken
Action Submit ] E:::"‘?—‘*
{ ﬁT TH g
e Y
TR i Fratae sifines

Scanned with CamScanner



rWhunthhm..PL“LhLML Lﬂﬂup feramlek
Riehlle kul eyo R
( BRI Bh g ) ERAOPEBIS g o

g
_

—_ i

- =i

.Ih!ﬂJJJmJIIu»hnnu.hguﬁﬂxlﬂﬁ e | oo

L

s e i o T LS P

[P T T R o T

|

uimdiing may lapibey

murndua g 7 sucisalbfing "uoiuLin ju|

S20I/ISS SIUBABUS) [EUCHEN

£ H

43

g NG

n
5]

i TR LN o NIREEE

R T

o WP ELY L1

en B

Scanned with CamScanner



-

e A ﬁﬂﬁﬂﬁﬁlﬁmcﬁ

fregeat wa=, we/H 9, 4 U XS Titaerg aRER, QSevigT—248001

email id elecbonDS@gmall.com B 7 {1135) — 2713760, 2713551 g A (o13s) —2713724

w2 YyF /XXV-12 209 e TR )2 TR, 2023
e

sdtermal &) g AU, Usdlee, TR THMY—10, GRS B FHEUE,
Fitenel, WERIgA 519 $Ae & ARA ¥ uvga g e faeie a0 sy, 2023 @ e
& w9 W 39 Hrfed & A e 2354 fawie o4 R 2028 @ ammw 9 Rew v
afta & yward 2q faiw oe fwraw, 2023 o fofdr w9 arwrE o100 99 Fm @
off, fa=ii® o8 Rwwaw, 2023 &) wfrares 3 sEwmm wfT 89 & FW0 99 anfla W REiE
o9 ey, 2023 @ qale 1100 e Ale & weEE W 99 gaaE G e 83
afte & W siiedal e AT © JeEE W ae dis gae e, g
Frates afterl safen gfem <& | sfiasal g o s T3 & o9 57 5
g1 & AR Awfefam, 2005 & a=rlg G 25 a@eEs, 2023 © Anam 9 oapf a6
AT 7 Ul B 0% ST U o e 2
dilep HE dfRerd g s s @, 9 adfiasal @1 andse U=
fei 25 s@ca 2023 WG A B & HWU WHY U¥ HTdE H Aif gaam Suwer Hel
FE G FH B | FrEied 'R OW NGs Wed W e e ov @t o srdafaar o
ot F0eras HIH W W # |
geTa el W od el @1 aaeisa e o @ anfieeal aen o
e AfRHN g wEgE us @ g @ snaw uy B ands wita e o &)
1. ®@E go AREN sEEs g g9 ey 99 fRA(w 25 ammmw, 2023 F aifed
YA ardEE & 15 {79 & aria Pryes suwer s giiliee ey
2. NGSUIEd TN wWw el @ w4 | faen Pafes aRwrd, SEves & U3 Wer ess
f&® 02 arwa, 2023 B A firerrd o=l & e g Cutes g, Rl aen
A e srar @ sravas s by of¥a o © b o EEel wo
e gfate & |
3 NosUrEe T sif e we @ wE fiwmet @ s adE s Peawe @
Ieeh] HAIET T WR W HY Al 9|

IeAEN W A w1 fremre R amen € lﬂ%
N

werH ey s /
wergE g Prafee afderd,
FARETE |
w7 XXV- 1202 Tl
giaferfe:— 1. s efeeTd A wEer afderd, @ 5w i oy ofe 5 s

FRIAR THAY Fan g 74
2, Y Sy aTaTE, TeArEe, WY TR0, T W R,
BN B gEe e | aﬁ&r\q =
wers anfrefty afdr /
s qu et e,
FETIEE |

Creater Participation for & Stronger Democracy” “Hogn dieaT — et st




. 2
A,

m—mwmmmmmﬁﬁﬂmmmum
3 ECE AT IR T
i

1 |4 s@dr arare teaee, T a0 TEvgA EV87059611SIN
TEC HIe PUrgvs, Filay

-7 i # .".-*-'1'
SPEED POST-BNFL & o )
Dﬂl"-]-‘lﬂ-EDE L1 e ..-"‘ £y



PR gE  fake aReN), Sovave
A ﬁﬁﬁqfqﬁmm,4wmﬂmmqﬁmémz4am1 "

email id election08@gmail.com  FM Ao (0138} — z7ss7en, z713ss, WEH 0 {n3s) 271374
TET ASOF/ XNV Q202 Eig I |4 TR, 2023
Har #
=1 AT 2T,
T,

T ﬂﬁ?—m. Tevlel BId HETIUE, Fia

ﬂﬁ'l?:ll {E‘I?T—E-TT}E’I adu.a'.ﬁnashagamwar@gmail.cnm:l
A irst Appeal Application U/S 191 Right to | tion Act 2005.

AT PR W i o o v B

g W1 | NGRS TR T NGSP 9Ted W Wie B E —
(1) NGS2533011845, (2) NGS1019152958, [3) NGS3111100255,

| | [4) NGS6053070501, (5) NGS6053070501, (6) NGS2822873305. (7] NGS35581 18832
I woar—2 | 8t 7T g, ERE BT, @ he 4 & Wi 20

g Wed-3 | SUNIEIEN NGSP el Y oTa Riedl @ SreaTE Ui wenie o T
@Y Uit W W v R | (G-, 7w wer-or @ 20 GER

fimg e Nespﬂﬁﬁmﬁmﬁjmﬁﬂmﬁﬁmﬁﬁqw#ﬁ#mﬂﬁ
g 5 mﬁmﬂﬂﬁﬂ,aﬁiﬁﬁnﬁﬁﬁm—aaﬁﬁwﬁﬁﬂw—ammﬁ

2 |
farg w=—- ﬁzﬁﬁa{—m Hﬁmﬁmﬁumﬁrﬁﬁamﬂw.éﬁr{ﬂﬂwmﬁ
' 02 $1%, 2023 & §H ©IUIAA & U= W 2448 290 12 fewmam, 2023
ﬂ%’mmﬂmmmﬂ.ﬂﬂaﬁahqamﬁ#ﬁﬁrwgﬁﬂﬁmhﬁm,
74 fReel ) smewmw odad fy a=ii B ot e TR wee 2
(ﬂﬂq:rﬁ—zqtammmﬁz?aﬁ_agﬁnqﬂj

1675, W17 | G fagail O wreiae g g W 4 46 I AIRH 81

ﬁﬁ TET—a | hitpsideec.uk.gov.in

fag Y9 | 4 99 (g wan, #1 7] 814, |
AT A, o ety T o
7= frate et wrafern, devey ) | Sewmee
SO : 01352713724 T : 0135-2713551
A1, 8411740188 H1.H. 9897958591
Hm 14
Herm : AUIR | HA 28 U= | E‘%M
"aﬂ‘a Rig Trm)
T AT g
2507 GlEa R ool

Hoa—epd XXV- 1202 oy fEiTee |
wierfefe— mﬂm;mmﬁgmﬁﬂmnﬂmﬁr.mmﬁw:i@m
= S
(@w Rie
AT HEST T
& AT AR




>




EAD I L G ) Prafee afe, “SaRmEve

fagaaat wam, wem e, 4 g U whEeE TRER, Jewg-248001
amall id elentinnﬂ-ﬂ@l_nail.ﬂgm T A0 [0138) — 2713760, 2713551 T W (0135) —271aT
V23S H/XKRV- 1L R02( T EENigs  Tawimel, e, o008
e
I MET A,
TEdide,
THER FAHET—0,

qENTE BIE HETITS, i
é‘E‘ﬂ?l {E‘I’ﬂ—ﬁiiﬁ adv.avinashagarwal@gmail.com )

femg— First A | Application U/S 19(1) of the Right to Information Act 2005,
HEey

TIE TN favE @u $e R a0 ey, 2023 @7 W TR0 a9 @1
T B, [66d A § 9D 5 I B AwR AR, 2008 s ReiE 2s
FFER, 2023 F AREA W W T I 7w w9 W afrer veq ) 0 &

IR F P A AP BN weqa adel @ O &g e o8 Ry 2023
@ R o seE 01:00 a9 Fgd @ Wl § | SangER Pag geaE 2g e B
i @ i w g e aferd sEfem ¥ 9eRem @M amer Google Meet
(https://meet.google.com/xqc-ptvp-fyh) / HIEISE #ie & HEgH ¥ WAE ¥ 9RETT o @
ﬁaﬁlmﬂﬁﬁﬁmmﬁﬁﬁﬁmmﬁmwﬁﬁﬁﬁrﬁzﬁﬁ
forft o) wrifeaw / Fraferg s F geam & off Srer uro @ gws ) efiea R
H Wl HEET TEY-0897995501 F |

P
)
WETU®H T arferesT,
e | _ SRS |
W~ /XXV- 1202 g |
afefail—  SganT fterd /S gEen s, B 5w B @ w9 B 9w Ay
ffer @ s ox arfier o gaad dg wuRem ER EY famfir e
RS RGO G il el

WS Hea et it
TGS |







g (%2 Bz RE]

._ .ﬁf*-.Grnai | CEO Uttarakhand <election09@gmail.coms

_ First Appeal Application UIS 19(1) of the Right to Information Act 2005

1 maszage

Avinash Agarwal <adv.avinashagarwal@@gmall. coma= 30 Movernber 2023 &t 18:34
To: slectont9@gmall.com

Dates 30.11.2023

To,
"The First Appellate Authority under the RTI Act 2005

Office of the Chief Electoral Officer - Uttarakhand
Dehradun, Uttarakhand
First Appeal Application U/S 19(1) of the Right to Infermation Act 2005

Sir,

Kindly see the attachment for the First Appeal Application Dated 30.11,2023 and the connected RT1 Application Dated
23.10:2023,

Sincerely,

Avinash Agarwal
Advocate

Enclosares: AJA

2 sttachmonts
- ;ﬁ Dated 25102023 {CED-UK).pdf
K

T TR -

E RTI Application Dated 25102023 (CED-UK).pdf
TodakK

¥ g i R e

v RE=-20 1) 113

e EA - el HET- ‘:_:3 2, ﬁﬂﬁI—-
T EAIT—-| @ TEmal BEAT f'_'______.. ﬁﬂmﬂ;ﬂ‘pﬂ
e

enl 22







|| &t O T |
AVINASH AGARWAL
ADVOCATE

MBA, LLM
Chamber No. 10, Tehsil Court Compound, Rishikesh, District- Dehradun,
Uttarakhand (Pin Code: 249201)
Email- adv. avinashagarwal@gmail.com Mobile: +51-7906289438

Date: 30.11.2023

T,

The First Appellate Authority under the RT1 Act 2005
Office of the Chief Electoral Officer - Uttarakhand
Dehradun, Uttarakhand

First Appeal Application U/S 19(1) of the Right to Information Act 2005
Kir,

| refer to the RTI Application Dated 25,10.2023 fled/submitted via email. Despite 30 days
passed, PICH neither provided information nor provided any response to my RTI Application,
Under the preview of provisions of Section 7{2) of the KTI Act 2003, it 1z correct to say that
PIO has refused my request 1o provide the information,

BTl Act only provides grounds under sections § and 9 under which PIO can deny the
mformation. Therefore, information refused is without any lepal sanction and such refissal is

illegal.

Based on the importance of the requested information and the mattar involved, which is seli-
explanatory, I request the First Appellate Authority to kindly instruct/order the PIO to provide
the information 2t the earliest. | request you kindly instruct the PIO to provide information via
email at adv avinashagarwal{@gmail .com.

Sincerely,
Date: 30.11.2023 -y
Place: Rishikesh E{*"
Avin garwal
Advocate
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 First Appeal Application U/S 19(1) of the Right to Information Act 2005

1 massage

Avinash Agarwal <adv.avinashagarwal@@gmail com> . ) 30 Now mi:ra PSR )
Te: electionid@gmail.cam T at 1334

Date: 30.11.2023

Ta,

The First Appellate Authority under the RTI Act 2005
Office of the Chief Electoral Officer - Uttarakhand
Dehradun, Uttarakhand

First Appeal Application U/S 19(1) of the Right to Information Act 2005
Sir,

i{;ﬁﬂ ;:-: the attachment for the First Appeal Application Drated 30.11.2023 and the connected RTI Application Dated
02023,

Sincerely,

Avinash Agarwal
Advocate

Enclosures: A/A

2 alta:hmﬂ.lts_ .

ay FAA Datod 25102023 (GEQ-UK|.par
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Eikucict::t
AVINASH AGARWAL
ADVOCATE

MBA, LLM
Chamber No. 10, Tehsil Court Compound, Rishikesh, District- Dehradun,

Uttarakhand (Fin Code: 249201)
Email- adv avinashagarwal@gmail com Mobile: +91-7906289438

Date: 30.11.2023

To,

The First Appellate Anthority under the RTI Act 2005
Office of the Chief Electoral Officer - Uttarakhand
Dehradun, Uttarakhand

First Appeal Application UiS 19(1) of the Right to Information Act 2005

air,

I refer to the RTT Application Dated 25.10.2023 filed/submitted via email. Despite 30 days
passed, PIC) neither provided information nor provided any response to my RTI Application.
Under the preview of provisions of Section 7(2) of the RT1 Act 2005, it is correct to say that
PIC has refissed my request to provide the information.

RETl Act only provides grounds under sections % and 9 under which PIO can deny the
information. Therefore, information refused is without any lezal sanction and such refusal is

ifepal.

Based on the importance of the requested information and the matier invalved, which is self-
explanatory, I request the First Appellate Authority to kindly instruct/order the PIO ta provide
the information at the earliest. 1 request you kindly instruct the PIO to provide information via
email at adv._avinashagarwal@gmail com.

Sincerely,

Dhade: 30.11.2023 1 —~
Place: Rishikesh W
Avin garwal

Advocate

Fage 1 of 1
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: i?"" .Gmal | CEO Uttarakhand <eloctiond8@gmail.coms

 First Appeal Application U/S 19(1) of the Right to Information Act 2005

1 massage

Axinash Agarwal <adv avinashagarwalf@gmall.com= 30 Movember 2023 at 15:34
T elactondEgmail com

Date: 30.11.2023

Ta,

The First Appellate Authority under the RTT Act 2005
Office of the Chief Electoral Officer - Uttarakhand
Debradun, Uttarakhand

First Appeal Application U/S 19(1) of the Right to Information Act 2005

=i,

Kindly sce the attechment for the First Appeal Application Dated 30.11.2023 and the connected KT1 Application Dated
25.10.2023.

Sincerely,

Avinash Agarwal
Advocate

Enclosures: A/A

2 attachments

FAA Dated 25102023 (GEO-UK), pdf
s BEdK

b RTl Application Dated 25102023 [CED-UK).pdf
TEE3K
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Eikieicte

AVINASH AGARWAL
ADVOCATE
MBA, LLM
Chamber No. 10, Tehsil Court Compound, Rishikesh, District- Dehradun,
Uttarakhand (Pin Code: 249201)
Email- adv avinashagarwsl@gmail com Mobile: +91-7906289438

Date: 30.11.2023

To,

The First Appeliate Authority under the RTI Act 2005
Office of the Chisf Electoral Officer - Uttarakhand
Debradun, Uttarakhand

First Appeal Application U/S 19(1) of the Right to Information Aet 2005
§ir,

I refer to the RTT Application Dated 25.10.2021 fled/submitted via email. Despite 30 days
passed, IO neither provided information nor provided any response to my RTI Application.
Under the preview of provisions of Section 7(2) of the RTI Act 2003, it is cormect to say that
PIO has refused my request to provide the information.

RTI Act only provides grounds under sections 8 and 9 under which PIO can deny the
information. Therefore, information refused is without any legal sanction and such refissal is

illegal

Based on the importance of the requested information and the matter involved, which is self-
explanatory, I request the First Appellatc Authority to kindly instruct/order the PIO to provide
the information et the earliest. 1 request you kindly instruct the P10 to provide information via
email at adv.avinashagarwal{@gmail .com.

Sinecerely,
Date: 30.11.2023 o
Place: Rishikesh E{d
Avin garwal
Advocate

Page 1 of 1
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AVINASH AGARWAL
ADVOCATE
MBA, LLM
Chamber No. 10, Tehsil Court Compound, Rishikesh, District- Dehradun,
Uttarakhand (Pin Code: 249201)
Email- adv.avinashagarwal@gmail.com Mobile; +91-7906289438

Date: 25.10.2023

Ta,

Public Information Officer under BT Act 2005
Office of the Chief Electoral Officer - Uttarakhand
Dehradun, Uttarakhand

Application u/s 6 of the Right to Information Act 2005
Sir,

I refer to 7 Grievances having Complaint IDs NGS5633146846, NGSI556] 18892,
NGS3822873306,  NGSE0S30T0501,  NGS3111100255, NGSI019152959, and
MGS253301 1943 filed/submitted at the National Grievance Services, Election Commission of
India (Copy of Said Grievances enclosed with status). With respect to these Grievances,
kindly provide the following information under the provisions of the RT1 Act 2005

1. Kindly provide the Complaint IDs of Grievences, filed by Applicant referred above, which
have been received by the Office of Chief Electoral Officer — Untarakhand.

2. Kindly provide the details of the Officer (Name, Designation, and Contact Details) st the
Office of the Chief Electoral Officer - Uttarakhand who dealt with the Grievances referred
to in above Point Number 1. '

3. Kindly provide the Scanned Certified Copy of all documents received by the Office of
Chiel Electoral Officer - Uttarakhand from all levels with respect to Grievances referred
to in above Paint Number |

4. Kindly provide the Scanned Certified Copy of all documents sent by the Office of Chicf
Electoral Officer — Uttarakhand to all levels with reapect to Grievances referred to in above
Point Mumber 1,

3. Kindly provide the Scanned Certified Copy of all documents generated at the Office of
Chief Electoral Officer - Uttarakhand with respect to Grievances referred to in above Point
Number 1.

6. Did the Office of Chicf Electoral Officer — Unarakhand escalate the matter with réspect to
Grievances referred 1o in above Point Number 1 at the Higher Level - Yea/No

1. Kindly provide the details of all actions done by the Office of Chief Electoral Officer —
Unarakhand with respect to the Grievances referred to in above Point Number |

In addition to the above, kindly provide me with the following information under the RTI Act.

2005: W‘ﬁ

Pagelof2



g Kindly provide the direct weblink of its official website where the Office of the Chief
Electoral Officer - Uttarakhand uploads BT Applications, First Appeal, and their responses
in adherence to mandatory guidelines/instructions mentioned in Office Memorandum
Number Mo. 1/62011-1R Dated 15.04.2013 issucd by the Department of Personnel and
Training, Ministry of Personncl, Public Gricvances and Pension,

9. Kindly inform me of the details of officers (Name, Designation, and Contact Details) whose
assistance was sought by CPIO in connection with taking the decision and supplying the
information requested in Points Number 1 to § of this RT1 Application under section 5(4)
read with 3(5) of the RTI Act [Kindly provide the details of officers with respect to each

Point separately.]

Kindly Note that:

» Kindly provide the Scanmed Cerfified Copy via email at Registered Email 1D
adv.avinashaparwal@email.com

» Kindly provide the Certified Copy of the requested documents in the Format mentioned
in Office Memorandum Number No. No. [0/1/2013-R Dated 06.10.2015 issued by the
Department of Personrel and Training, Ministry of Personnel, Public Grievances and
Pension.

* Kindly provide the online link for making a fee payment for getling the requested
documents.

Based on the importance of the requested information and the matter
involved, which is self-explanatory, 1 request the PIO to provide the

information at the earliest.
Sincerely,
Date: 25.10.2023 w
Place: Rishikesh /
Avinash Agarwal
Advocate

Enclosure: As Stated Above.
ATT Applictio~ Eeo patd Lin Challs.
Ne:— 00701023 E 004547 A 25/10/262-3,

wF
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Mational Grievance Services

Information, Suggestions & Complaints

Wialcoma Adw, Svinash

Wiew Registered Complaint Details

Complaint Details
Comgplaint 1D ! WGS5E3 46846
Date of Lodging Complaint voJul 102023 12:33PNM
State : LUiterakhand Dhsfrict: 13-Dahradun Aszambly
Constitusncy: 24-Rishikash, 24-Rishikesh
Subject . PARTY RELATED COMPLAIMTS
Briel Description aboui complalnt ¢ | {Adw, Avinash Agarwal) sent an email dated 30062023 ia tha

Hon'ble Chief Elsction Commissionar of india and to His
Companion Commissiones of the Election Commission of
India having the subjact “Application o Expedils
Announcemen of Bye-Election for the Legislafive Assembly of
43-Malviya Magar, Mew Delhi (Overdue for over 20 Monthg)®. |
have already infformed and provided detadls on the prodsions of
thve law in this regard via Application Daled 03.11,2022
enclosed in said emal dated 30006 2023 Through said email
dated 30,06 2023, | aleo provided the details of the counfer-
alfidavit filed in the Horbile Supremea Cowrl of indla on behalf of
the Election Gommission of India and it alse confirms what |
steled regarding provisions of law. Bye-Election for the
Lagisiative Assembly of 43-Malviya Nagar, New Dethi is
Owverdue for over 28 Months, Neither have | received any
response from the Election Commission of India rar the
nolification or press release issued in this regard by the
Electinn Commézzion of India so far. Hance, being a
rasponsible cilizen of India, | am submiting the present
grimrlnm with a ra:-quual o Hindly =sus the necassary
notification and update me on the progress of my applcaton
dated 30.06.2023. [Kindly Mota that Basad on my presious
gxpanences, | consider it proper to mention heara that | am
filling the Current Grievance in Subject "Election Related
Complaint” and Parlicular "Others”, Therefore, | am filling the
curreni Grevance al the corect placeforum (| am altaching the
seraenshot of the wabsile which clears thal | am ling (his
grievance at the appropriate placa).]
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Detail Status ’
Redressal Time R
Disposal Stalus : Glosed
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Back

Copyright @ 2023 Election Commission of India, &l rights reserved.
Designed and Developed by ECIIT Teamn, Mew Delhi
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Welcoma, Usar

Election Commission of India @k

Complain ID/Reference No. :

MES563 146846
Date
Complain ID Action Talken At::u Status
uul Taken|
T, Ja0 Fwl AN A A3-AeEn e, | 13 |
NGSS633146846 | Fieel & welin &) faen Fafes wwofeg, S5ag €| July, | Resolved
Haftm = 31 2023
T, I W (U T 43-0EE T, 13
NGSSE33146846 | et @ wfve &) flen Frabes omfog, SEogd €| July, Resolved |
Hil T i 2023 |

i._l_-lF-l|l'r-_-'.: Rt B2 |

action Commission of india. Al Rghts resered

DNesipned and Cevalosed by ECLIT Team, New Delhi



Mational Grievance Services

Information, Suggestions & Complaints
Walcome Ady, Avinash

Wimw Registered Complaint Details

Complaint Details
Complaint 1D T MNGS3556118892
Date of Lodging Complaint C Jul 14 2023 1:06AM
State !\ Untasakhand District: 13-Dehradun Bazembly
Consfiluency: 24-Rishikaesh
Subject : PARTY RELATED COMPLAINTS
Brief Description abouwt complaint | refer to Complaint |0 NGE5633146846 Dated 10,07.2023 and

its disposal dated 13.07. 2023, | am unable o undarstand when
the Zia Mirvachan Karyvalaya, Dehradun doesn't have
jusisdiction with respact to said Complaint ID NGS56331 46846,
under whal authosily it dealt with the complaini? | registersd my
complalmt at the "National Grievance Senvices” Portal of the
“Election Cormmisaion of India”™ and | didn’t Hle e said
complaint dated 10.07.2023 at the Zila Nirvachan Karyalaya,
Dehradun, | {Adv, Avinash Agarwal] sent an email daled
30.06.2023 o the Hon'ble Chiefl Eleclion Commissioner of India
and to His Companion Commissioners of the Election
Caommission of India havirg e subject "Application to
Expedite Announcemeni of Bye-Electan for the Legislative
Assembly of 43-Malviya Magar, Mew Dalhi (Dverdue for over 29
Monihs)®. | have already informed and provided details on the
provigions of the law in this regard via Application Cated
0E.11.2022 anclosed in sead email dated 30.068.2023, Thmough
said email dated 30.08.2023, | also provided the details of the
counter-affidavit filed in the Hon'ble Suprermsa Couwr of India on
bahall of the Election Commission of India and it also confirms
what | stated ragarding provisiona of lew. Bye-Election for the
Lagiclative Azsembly of 43-Maliya Magar, Mew Delhi is
Crvarduws for aver 28 Montha, Meither have | recaived any
resporse from the Election Commisaion of India nar the
naolification or priess reféase 3aved in this regard by the
Election Commission of India so far, Hance, being a
rasponzible ciilzan of India, | am submitling the present
grievance with a request 1o kindly Bsue the necessary
notification and update me on the progress of my applicaion
dated 30.06.2023.




Detail Status

Redressal Time - 2

Disposal Status 1 Closed

Action Taken - g g B ot e s T § i S v en
Frafa wmte, 3gwmE H T8 )

Taken
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Copyright © 2023 Election Commission of india. All rights reserved.
Designed and Developed by ECLIT Team, Mew Defhi



Election Commission of India K74

Walcoma, Usar

Complain ID/Reference No. :
MGE35561186802

Show Status

r

Date
Complain ID Action Taken n.c:ifnn Status
_ Taken
15
z sy ol A o) s S T # T I
v | Resolved
MGS35551 LBEDZ Earent Pt ek, Ter E— jg:} asolve

Copyright € 2023 Electson Cormmission of Indiz: Al rghts rése e

Designed and Developed by ECL T Team, New Delh
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National Grievance Services

Information, Suggestions & Complaints
Welcome Advy, Avinash

View Registered Complaint Detalls
Complaint Details
Complaint D : NGS3822873306
Data of Lodging Complaint : Jul 152023 4:35PM
State ¢ Uttarakhand District: 13-Dehradun Agsembly

Consbuency: 24-Rishikesh

Subject ¢ PARTY RELATED COMPLAINTS




Redrassal Time

Dispossl Status

Action Takan

Go

Nab Spag L7 3200
| refer to Complaint D NGS3556118682 Dated 14.07.2023 and
its disposal dated 15.07.2023. | furher refer to Complaint 1D
MGS5633146646 Dated 10.07.2023 and ils disposal dated
13.07.2023. | am unabde 1o understand when the Zila
Mirvachan Karyalaya, Debradun doesn’l have jurisdiction with
reapact b 2ald Complaints 1D NGEEEIZ146846 and
MGS3IEE511 80892, under whal authority it deali with both
complalnts, | registered my complaints &t the "Mational
Griavamnce Senvices” Portal of the "Election Commission of
India™ and | didn’ Nie the said complaints dated 10.07.2023 and
14.07.2023 al tha Za Mirvachan Karyalaya, Debradun. itis a
very sericus matier and | raise a serious objection o the
disposal of said complaints by the Zila Nirvachan Karyalaya,
Dehradun without having any jurisdiciion or authoeity. | (Adv,
Audrmash Agapwal) 2ent an amall deted 30.06.2023 to tha
Hon'ble Chief Election Commissionar of India and to His
Companéon Commissioners of the Election Commissicon of
Imtia havimg ihe sulbject “Appiication o Expadite
Announcement of Bye-Election Tor the Legilative Assembly of
d43-balviya Magar, Mew Dalhi (Owverdes lor-ovar 28 Months)". |
have already iMormed and provided detalls on the provisions of
the law in this regard via Application Dated 03.17.2022
enclosed in sald email dated 30.06.2023. Through =aid email
daled 30,06.2023, | alse provided the details of the countier-
affidavit filed in tha Hon'ble Supreama Court of India on behalf of
the Election Commission of India and It alsa confirms what |
stated regarding provisions of law. Bye-Elaction for the
Legislative Assembly of 43-Malviya MNagar, Mew Dehil is
Overdue for over 28 Months, Medther have | recaivad any
response from the Election Commession of India nor the
nofdification or press release isswed in thes regard by tha
Ebection Commission of India so far. Hence, being &
responsible cilizan of India, | arm submitling the present
grievance with a requast 1o kindly isswe the necessary
naolification and update me on the progress of my apphication
dlated 50082023,

Detail Status

£
Chosad
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Welcome, User

Election Commission of India @}

Complain 1D/Reference No. :

NGS3RZZETI306 Show Status
Date
Complain 10D Action Taken m:ll,ifnn Status
== Taken
7 L8 Escalted o
MGESIB2287 3306 Officer not action taken by within timefine. ;Erﬁ Hialir Lavel

Copyright &

S AR E Eleetion Commuission of Indea., All rights reserved

Desiagned and Developed by ECI

T Tearm, New Delh
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MNational Grievance Services

Information, Suggestions & Complaints

Walcome Adv, Avinash
View Reglstersd Complaint Datalls

Complaint Details
Complaint ID ' :  NGSE053070501
Date of Lodging Complaint L Jul 28 2023 10:14AM
State . Utarakhand District: 13-Dehradun

Constituency: 24-Rishikash

Subject . PARTY RELATED COMPLAINTS

Agsembly



-

Bz .escripBon about comglaing

Redressgl Time
Dhsposal Siatus

Action Taxken

i -

#e® el 307205°]
| refer o Complaint ID NGS3I8Z287 3306 Dated 15.07.2023 and
its disposal dated 2700 2023 and other grisvances mentiomnsd
in sald Complaint Dated 15.07.2023. |ndllally, said Complaing
Dated 15.07,2023 was escalated to the Higher Level, and
herealiern, L was disposed off on 27.07.2023 while stating that
B, HTY U TR SR i dtde o i T & e o)
TrnTae el Uide & 997 59 #9) 59 day 2 o) gf 4
ST S T B R sne! e feh B weie d )
rapaat that | didn't file said Complaint Dated 15,07, 2023 and
othar comptainls at Z4a Nirvachan Karvalaya, Debradun. | filed
Complainis at the "Mational Grisvance Services” Portal of the
"Elaction Commisaion of Inda®. Online Grievancs Partal
dossn't ask the Complainan whers ta e the Grigvance and
therelore, to state that fling the Complaint at a Particular Paortal
ks a vague & miskeading statement. | cannot appraciate this
behavior of the Grievanoe Handling Team, ILis the internal
malter af the Election Commission of India to which porial it
suzmits my Complaint, | am encloging a Screenshiol of the
Comgplaint Regislering Page & it confrms that National
Grevance Poral dosan't ask the Complainant whers to file the
complaint, Evan Il the Complaint is aseigned o (ke Dehradun
Portal by the Election Commission of India, it could fransfer the
Complaint internally to the Delhl Portal. | am shocked o ses
this behavior on such a serious mastter where the Bye-Electian
iz overdud Tor ovar 29 Menths (now 30 Months). In continuation
aof the Application Dated 30.06,2023. | have akeady sent an
emall Dated 24.07.2023 having the subject "Appication {o
Expedite Announcemant of Bye-Election for the Legislative
Agzambly of 43-Malviya Nagar, Maw Defhi (Owardie for aver 30
Maniths)" 1o the Hor'ble Chiel Election Commissionar of India
and te His Companion Commissionars of the Ebection
Caomamiseton of India, | have provided additonal desails and
infrmad that the current matter is nol & new malter bafors tha
Eleclion Commission of India, and, indiracty, | raised the matter
before the Election Commission of Indla on Movember 2021,
Meithar have | receivad any response from the Bleclion
Commission of India nor the nofification or preas release issued
in this regand by the Elaction Commizelon of India e far
Henes, being a msporsible citizen of India, | am submitling the
presenticurrent grisvance with a request to kindly ssua tha
necesasry nolification and update me on the progress of my
appheation dated 30.06.2023 and 24.07.2023,

Detail Status
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Welcome, User

Complain ID/Reference No. :
MGSE052070501

Date
of
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Taken

Complain 1D Action Taken Status

31

NGSE053070501 | Officer rot action taken by within tmeline, | July, | EScaited to
2023 Highar Lavel

Copyrght £ 2023 Election Commission of Indlz. All rights reserved.

Designed and Developed by ECLIT Team, New Delhi




Mational Grievance Servicas

Information, Suggestions & Complaints
Welcome Ady, Avinash

View Registered Complaint Daiails

Complaint Details
Comelamt |0 P NGSIT1100255
Diate of Lodaing Complaint o Aug 29 2023 311PM
Siate . Htarakhand Diistrict: 13-Dehradun

Consliluency: 24-Rishikesh

Subject :  PARTY RELATED COMPLAINTS

Assembly



Brief Description about complaint

Redressal Tima

Disposal Stabus

NS 31N o2 S

| rafer o Complaint 1D NGS&053070501 Dated 28.07.2023 and
ie dispoesl deted 03 .08 2023 and other grisvances mantinned
and referred to in said Complaint Dated 28.07.2023, inifially,
said Comglaint Dated 23.07_ 2023 was escalaled b the Higher
Leval, and tharealtar, it was disposed off on 03082023 while
stating that “§8 ®1aier & us e sea fiale n2-08.2023 W)
T TR T e i), ST w1 O
F1 e ol Ao e o R T TR 81 | would like
ta clanty that my Grievance is stll unresolved and | haard
nalheng post 03.08,2023 dated response so far. It iz really
shacking to see such hehavior in such a safous mather whers
the Bye-Elaction & overdua for over 31 Months. 1 must be
mabted that | inilally fied the Grievance having Complaird [D:
WNGSEE35 146646 Dated 10.07.2023 in this regard when the
Bya-Election was overoue for over 29 Months. In continuation
of the Application Dated 30.06.2023, | sent an email Dated
24.07.2023 having the subject "Application o Expedite
Announcemant of Bye-Election for the Legislative Assembly of
&3-Malviva Magar. New Dethi {Ovardue for over 30 Months)™ 1o
the Hon'ble Chief Election Commissionar of India and to His
Cempanion Commissioners of he Election Commissian af
India. | have provided additional details and informed that the
cument matier is nota rew matier before the Electon
Commission of India, and, indirecty, | raised the matter before
thie Election Comemission of kudla n Movember 2027, Furhes to
thiz, the ERctizn Commission of India vide PRESS NOTE No.
ECUPM4T2023 Daled 08.08.2023 anncunced the schadule for
Bye-election to 7 (Saven) Legisiative Assemblies of Jharkhand,
Tripusa, Kerala, West Bangal, Uttar Pradesh, and Utiarakhand.
Tharealier, the Eleciion Commission of India vide PRESS
HOTE Mo, ECHPMIST/2023 Dated 22.08.2023 announced the
Bye-Election to the Counil of Stales from Uttar Fradesh. Bul
the Blection Commission of Ind@ is absolulaly sélent on the
Bye-Poll for = Legisiative Constiuency whare the bye-poll s
due for aver 31 months. Neilher have | received any respanse
from the Election Commission of india nor the netification or
press rebease issued in ths regard by the Eleclion Commission
of |ndia 2o far. Hanos, being a mspansible ciizen of India, | am
submitting the prasenticumant grievance with a request to
kindly issue the necessary notificalion and update me on the
progress of my application dated 30.06.2023 and 24,07.2023.
[Fandly Maba; Dispose of the Current Grigvance only when it is
really resolved, don't dispose of it like Complaint IDs
MNES5633146846, MNGSI5E 118882, NGSIBZ2BTI30E and
NGESS053070501.]

Detail Status
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Closed
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Mational Grievance Services

Information, Suggestions & Complaints
Welcome Ady, Avinash

Wiew Reglstened Complaint Detalls

Complaint Details
Corrglaint (D i NGS1019152359
Date of Lodging Complaint © Bep 18 2023 2:35PM
State i Utarakhand District: 13-Dehredun Aggemidy

Constiuency: 2d4=-Righkesh, 2d-Rishikesh, 24-Rishikesh, 24-
Rishikesh, 24-Rishikesh, 24-Rishikesh, 24-Rishikash, 24-
Rishikesh, 24-Rizhikesh, 24-Rizhlkesh, 24-Rishicesh, 24.
Rizhikesh, 24-Rishikesh, 24-Rishikesh, 24-Rishivesh, 34-
Rishikesh, 24-Rishikesh, P4-Rishikesh

Sulbrject © PARTY RELATED COMPLAINTS



Brief Description aboul eomplaint

®
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| refer to Complaint ID NGS3111100255 Dated 29.08.2023 and
its dispoeal datad 12.00.2023 and ather grievances mentionsd
and refemed to in said Complaint Dated 29.08.2023. Initially,
aald Complaint Dated 29.08.2023 was escalated 1o the Higher
Level, and thereatter, it was disposed off on 12,08, 2023 while
staling that “sir, appki shikayal T8 STaTeT & W& TE0 883
fareies 02-08-2023 1 aqus] R gay Pafee sited,
TS F i B ﬂ?%l app ceo dehvadun utlarakhand ke
mail id elecion09@gmail.com par apne Shikayal send kame
ka kasht kare,” It is not clear o me whean the Complaint was
gant o the Chisf Electoral Officer, UHiarakhand on 02,08.2023,
why | nead to send the Complaint again. Furihar, whan my
Complaint is not resclved, why it is showing “Resolved” status?
| winuld Fike to clasify that my Grisvancs has remained
unrasalved since 10,07 2023 when | rmised e malter First
Time vide Complaint 1D NGS5633146846. Every lime, the
Election Commission of India shows the status "Resshed” and
therefore charges it to "Closed”, Currantly, the Status for
Complaint 1D NGS3111100255 i3 “Resolved”, | have filed many
Camplaints on the sama matter and It cleary indicates Ihat the
Elactian Comimizzion of Indis closed the Grievances wilout
resolving tham. It is really shocking to see such behavior in
such a serbous matter where the Bye-Election is overdue for
gver 31 Months. it must be noted that | nitially filked the
Grevance having Complaint 1D NG55633 146646 Dated
10.07.2023 in this regard whan he Bye-Election was overdue
for over 29 Months, In continuation of the Apphealion Dated
30,06.2023, | sent an email Dated 24.07.2023 having the
gubject "Application 1o Expedite Announcement of Bye-Elaction
far tha Legisisfive Assermbly of 43-Malviya Magar, New Delhi
{Overdue for over 30 Manths)" to the Hon'hla Chisf Election
Commissioner of India and b His Companion Comméssionsrs
of the Eleclion Commission of India. | have provided addiional
details and infarmed that the current matler is nol & maw matber
befare the Slection Cammission of India, and, indirecily, | ralsed
e maiter belore the Eletcton Commission of India n
Mowembar 2021, Furthar ia this, the Eleclicn Commiasion of
India vide PRESS NOTE Mo, ECUPN7/2023 Dated
06.08.2023 anncunced the schedubs for Bye-slection 1o 7
{Saven) Leglslative Assamblies of Jharkhand, Tripura, Kerala,
West Bangal, Utlar Pradesh, and Uttarakhand. Thereafter, the
Elaction Commizsion of Indla vide PRESS MOTE Mo,
ECIPHS /2023 Dated 22.06.2023 anntunced the Bye-
Electon to the Council of Sates from Utar Pradesh, Bul the
Elactian Commiézabon of ndia B absaluiely silent on tha Bye-
Pall for a Lagisiative Consfituancy where the bye-poll is due for
over 31 moenths, Neither have | received any responsa from the
Elaction Gommission of india nor (e notification or press
release msued in this regard by the Election Commission of
India so far. The Election Commission of India has nof
announced the daction for the Legisiative Assembly of 43-
Mahdiya Magar, New Delhi despita havirg the datails of the
noting of the Hon'ble Sugreme Court of India and alsa details of
whal the Blection Commission of india statad In the countar

.
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affidavit. This has cornpelied me to considar whether the

Election Commission of India has special knowledge of the law
that has changed subsequent to the provided naoling and the
date of the counter affidant filed by the Election Commission of
Irediar in the Hon'ble Supreme Courl of India, The Election
Commission of India is tofally silent on my apphcations. | have
ne such information an the change in position of [aw. Tharefore,
thirawgh an RTI Application, | sought informabon o lnow the
position of won the matier. | filed the RTI Application io
acquira the spacial knowladge thal the Election Commission af
India may possess (Delsils of Lew pessedfameandsed by
FPariament, Ordinance, and the Judgment of Hon'bés Suprame
Court of India). It could have ciarifisd why the Election
Commission of India didn't anncunce the election for the
Legisiative Assembly of 43-Maldiye Nagar, Mew Delhi, But | find
it realiy shocking to see that the CRIO instead of providing the
requested information/reply, stated thal “Case details viz, case
typa (Wit Pefilion/ Public Intarest Litigation ale. ), case numbar,
Party name, filing yaar ele, hava not bean provided by wou.
Infermabon may anly be provided il the detads of the case are
spacially provided and lhe samea is available wilh the
Commisskon.” It is really shacking to ses that the Public
Audhoriby is asking for information from e applicant, Mo doubl,
if | had such information regarding the change in law, | never
hanve filed the Apphications Dated 30,06, 2023 and 24.07.2023.
A par rmy bast knowledge and undassianding of the kaw and its
provisbon, the by-poll for the Legislative Assambly of 43-Malviya
Magar, New Dalhi is due for moea than 31 Moathe. | am trying
b find the version of the Election Gommission of India for not
conducting tha By-pall sa far. it may help me to dacide whethar
I:shauld pursue the matter or drop it, If 1 find the act of nat
conducting a by-poll by the Ebaction Commission of Indsa
Justifiable and in accondance with the law of the land, | shall
drop the matier. In all conditions, the law of tha land must
pravail, Hence, baing a responsible citizen of India, | am
subpmitting the pregsnticurrent grievanca with a raquest to
kindly izsue the necassary notification and updats me on the
progress ol my Applications Deted 3,08.2023 and 24.07. 2023,
[Kindly Maote: Based on tha importance of the matter, which Is
self-explanatory, | request the concamed authority tx Dispose
of the Current Grievance only when il is really resclved and
kindly dao the nesdful af the earbest. | clarify that | am flling the
Grevance al the Mattonal Grisvance Services of the Election
Coammigsion of India, | have nothing o o with whies
officefauthcrity of tha Election Commigsion is dealing wilh ha
Srevanca, It iz an intemal metter of the Election Commission
of India. Matiena! Grievance Services of the Elaction
Comdnission of India doesn't ask the Comglalinant whers to flls
the Grigwance. I1is tha Eleclion Commission of India that
decides suo-moty which office shall handie fhe Grievanca.]

Detail Status



Radressal Time -
Diapoaal States . Closed
Action Taken : Kindly resolve the issue at tha earliest.
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Kirdly resclve tha Haus at the eardiast

Kindly resolve the isswe at the safset,

kandly resolve the issue at the sarilest,

iindly resolve the issue st the earliest,

Kindly resolve the issue at the aarliest.

Ky resnlen tha issus ak the sarliest.

[Kindhy resclve the Eawe Bt the eariast,

[Eindly resalve the issuee ot the sacSest,

rlndl-.r regalye the (ssue at the sarliest,
10:21AM
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e
Closed

o Kindly resolve the issue at the earliast

laction Data

I.l:tlnn Taken

Gep 19 2023 1DCXLAM

indly resufos the bwue al the sarllest,

[ep 1% 2023 10:304M

Kirgdly réscha the Bsun ab the earllast,

lep 19 2023 10:304M

Klradly resches the keue at the eariest,

15 2033 10:304M

Kirdly respbvs [e mous at the sarliest,

1% 2033 10:304M

Klrgdly resohve the kssue at the earllest.

1% 1033 10:208M

Kirelly resolve the Bsue at the earliest.

p 1% 20%3 10:194M

Kindly rescive the ksue at the earllest.

1% H0E3 10: 194M

Kirdly resohee the lisiu= at the sarfiest.
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Welcomea Adv, Avinash
View Registersd Complaint Details

Complaint Details
Complant |D MNGS2533011845
Date of Lodging Complaint Ot 10 2023 11:56AM
Siate . LMtarakhand District; 1.3-Cehiredun Aszembly

Constifuency: 24-Fishikesh

Subgact . PARTY RELATED COMPLAINTS



Brief Description aboul complaint

¥

ptlnt acqan)) Ol
| refer to Complaint 1D NGS1019152059 Dated 18.09,2023 and
its disposal daled 04,10,2023 and other grievances menbonsad
and refarred to in said Complaint Dated 18.00.2023. Initally,
said Complaint Dated 18.09.2023 was forwarded with a request
"Hindly rasolve the issug 8t the sarliest.” on 19.09.2023 and
thereafter, if was disposed of with Disposal Status "Resolved”
on 04.10.2023 and It was stated “sir, ¥ S & o da)
aas Riw 02-08-2023 H s o gy FefeT afiwT,
TorEvs i Uit @t v B s g A amﬂm T g &
T i firrs e Pafen st ot i
slectiontO@gmal.com T Wa4 %1 HF &1, 30 RiH0d 56
Fratea # wafia 78§17 | am again mising strong objection on
\he way the said Complaint Dated 16.08.2023 was disposed of.
Indliaky, it was forwarded with & request to resolve the issue &
[ earllast, and, thereafier it was dispesed of while stating thal
the complaint is nod related to this office. Cancenmed Officer,
who closed tha Complaint, didn't inform fo whe the said
Complaint Dated 18.09.2023 was forwarded. I is also not
infarmad to me whal action has been taken by the CEDQ,
Uttarakhand on my Complalnt despite my complasnt was
forwarded 1o the CED, Ularakhand on 02.08.2023. | am really
shocked bo sea this behaviour on such a senaithve matier. It is
nol mi who is Tng/submilting my Comglaint to the Zila
Mirvachan Karyalaya, Dehradun. And if the concermed oficer
considered that Zila Mirvachan Karyalaya, Dehradun is nol an
appropriate authority, it is expected from him to transfar the
Complant 1o fe appropriate authaority of the Election
Commission af India. Zila Mirvachan Kanyalaya, Dehradun has
abaakitely failad to inform undes what suthority or jurisdiction, it
is disposing of my Grievances, Despde. (tis the intamal matler
of the Eleclion Commission of India where to foreard the
Grievance of Gitizen, my grievances ane continuously closed by
clairming that your complaint is not related to this offce. Instead
of transierming/fonwarding the complaint to the appropriale
authorily, my complaints are continuously disposed of with a
disposal status "Resolwed”, | would like 1o clarfy that my
Grievance has remained unresolved since 10.07.2023 when |
raiged the matter Fist Time vide Complaint 1D
MESEEIZ14ER45, Evary ime, the Election Commission of India
ghows the atetus “Resalved” and themeafter changas i o
*Chosed”. Disposal Status showing “Resolved” is clearly &
mrisleading statement. My Grigvance is still unresabved, My
Grievances are confinuously disposed of without resolving. W is
really shocking tn see such behavior in such a serious martter
where the Bys-Eleclion is overdue for over 32 Monihs. It must
be moted that | initially filed the Grevance having Complaint 10
MES5633146846 Dated 10,07 2023 In this regard when the
Bye-Elaction was overdue for over 23 Months, In continuation
of tha Applicetion Cated 30.06.2023, | sent an email Dated
24.07 2023 having lhe subject "Application io Expedita
Anneuncemant of Bye-Election for the Legislativa Assembly of
43-Malviya Magar, Hew Delhi (Ovardua for ovar 30 Monthe)® to
the Hon'ble Chisf Blection Commissioner of India and w His
Companion Commissioners of the Election Commisason of
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Ircka. | e provided addilional delaile and informed that the
cument matter ia not a new matter before the Election
Commiaslon of India, and, indirectly, | raBed the matter befona
the Elzction Commission of India in Movember 2021, Fuerther to
ihis, the Election Commission of India vide PREESS MOTE Na,
ECI/PMM7/2023 Dialed 0B.08 2023 announced the scheduls for
Bye-election to 7 [Seven) Legislative Assemblies of Jharkhand,
Tripura, Kerala, Wesl Bengal, Uttar Pradesh, and Utlarakhand.
Thereafier, the Elzction Commissien of India vide PRESS
KOTE Mo, ECIPN/G1/2023 Dated 22 08.2023 announced the
Bys-Elaction fo tha Council of Statas from Uttar Pradesh, Bul
the Electon Commdsslen of India | absolutely silsnt on the
Bye-Poll for a Legislative Constituency where the bye-pall is
duse for over 32 months, MNeilher have | recaived any responses
from the Ebection Commission of India nor the notification or
press release issued In this regard by the Election Commission
of Incka 5o far. The Election Commission of India has nol
anmauncad the alection for the Legislalive Assambly of 43~
Malilya Nagar, Mew Delhi deapite having the detalla of the
nafing of the Hon'ble Suprema Court of India and also detads of
what the Election Commission of India stated in the countar
aifidavit. This has compelled me 0 consider whether tha
Election Commigsion of India has special knowisdge af tha law
thal has changed subsaquent to the provided noling and the
dale of the counier affidavit filed by the Eleciion Commiasion of
Indla In the Hon'bée Supremse Court of India. The Election
Commission of India is totally silent on my applications. | have
na such information on the change in position of law. Therafons,
through an ATl Application, | sought information o know e
position of law on the matter. | filed the RT1 Application to
acqulre the speclal knowledgsa hat the Ekection Commisson of
India may possess {Oetails of Law pessadiamanded by
Parliarmant, Ordinance, and the Judgment of Hooble Suprerme
Court of India). i could have clanfied why the Ekeclion
Commission of indla didn't announce the efeclion for the
Legisiative Assambly of 43-Makviva Magar, New Delhi. Bud | find
it raaly ghockng to see that the CRIO instead of providing the
requested informabtion'raply, stated that "Caee defallz viz. caze
type (Wil Patfion! Public Interest Litigaton ets.), case nurmber,
Party name, filing year el;, have nol been provided by you.
Information may only ba provided if the details of the case ara
specially provided and the same s availabla with the
Commission.” [Lis really shocking o see that the Public
Autharity is asking for information from the applicant. Mo doubl,
if | had such information regarding the change in kaw, | never
hawee [ed the Applications Dated 50.06.2023 and 2407 2023,
Acainst the response of CPID, | filed a Firsl Appeal Applicatian
and requeasted tha Firel Appellate Auwthodty thet "Basad on tha
impeatances of the requested infarmaton and the mattar
irvobved, which is self-sxplanatony, | reguest the Flrst Appsllate
Suthaority to conduct a virtualionling hedsing @5 $oon as
posaibla befors passing the First Appafiate Ordar | most
humbly request not cal in Physically and conduct the hearing
anfine ooy Despiia my exprasaed request to conduct the
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hearing, the First Appetate Authority didn't conduct the hearing
and passed the First Appellate Order. Here, | would ke to
clarify that the Central Information Commission in the Casa of
bAr. FLEL Jain v. Deparimanl of Legal Affairs Second Appeal
Mumber CIGISAAZ01 47000254 observed thal "Passing orders
in firs{ appeal without haanng or sending hearing naolice is
ilegal and will rendar the order invalid.” The Elaction
Cormmission of India vide Preas Mote Mo, ECUPMWIST2023
Dialed 09,10.2023 announced the Ganeral Eleclion o
Legisialive Aszamblies of Chhallisgarh, Madhya Pradesh,
Mizoram, Rajasthan and Telangana. Furlhar, the Election
Commission of Indla vide Press Note No. ECUPNISR023
Dated 05.10.2023 announced the Schedube for Bye-slection in
#3-Tapsi {ST) Assembly Constituency of Nagaland. The
glection Commisskon of India remained abaoluialy sliznt for
eanducting the Bya-alection for lhe Legislative Assembly of 43-
Mebiiya Magar, Mew Delhi. As par my bas| knowledge and
understandng of the law and is provision, the by-poll for the
Legislative Assambly of 43-Malviya Magar, Mew Celhl is due for
more than 32 Months, | am ingng to fied the version of Hhe
Election Commission of India for net conducting the By-pall 50
far. It may halp me o decide whether | should pursue the
matier or drog it, I | find the act of not conducting a by-poll by
the Eleclion Commission of India Justifiable and in accordance
with the tew of the land. | shall drop the matter. In all conditions,
tive Lo af the land st prevall. It e ecpectad rom the
Grizvance Handling Officer 10 ensure the law of the land
pravails in all conditions, Hence, being a responsible citizen of
Imdia, | am submitting the present'current grievance with a
reques) io kndly Bsue the necessary notification and update
me an the progress of my Applications Dated 30,06,2023 and
2407 2023, s a very sansilvve matlar and it is expectad from
the Election Commission of India to resolve the matter at the
parbast while keeping In mind its gravity and the principhe of
natural juskice, The more delay @ fakes, the more complicated
the matter shall become., [Kindly Mole: Based on lha
importance of the matter, which ks self-explanatory, | request
the concemed authority o Dspose of the Current Grievance
only when i is really rescived and gindly da the misediul at e
earsasl. | clarfy that | am filling the Grigvance at the Mational
Grievance Services of the Election Commission of Indig, | have
nedhing ko do with which officefauthority of the Election
Commission is dealing with the Grisvance. It is an internal
miatter of tha Election Comméssion of Indis. Mations]l Grevanca
Sarvices of the Election Commission of India doasn'l aszk the
Complainant winare to fila the Grievance. [l & the Election
Commigsion of India thal deckdes suo-molu which ofiice shall
handle the Grisvance. If Zia Mirvachan Karyalaye Dehradun
again decides to dispose of the cument Grievance/Complaimt
and dacides to rapeat its statament. baing & complainant, |
request the concemead officer of Zila Nircachan Karyalaya
Denradun o provide the following information: 1) Whether the
Zita Mirvachan Karyalaya Dehradun has the Jurisdiction o deal
with the curent Compleint? 2} Under what Authoty Zila




L; @

P Nins 24 23019 s
Mirvachan Karyalaya Dehradun is dealing with the currant
Complaint? 3) Does the CEQ Litarakhand have the jurisdiction
or authority to deal with the mater of disgualification of 8
Member of tha Leglslatve Assembly of Delhi State? 4) What is
the remson for nal forwarding the Grievance to the Eledtion
Commission of India despite my request for the same. 3) What
ks thie reason for stating disposal states “Fesolved” tespita
none of the grievances have been resolved? §) To whao the Zila
Mirvachan Karyalaya Dehradun Escalaled the Grievances al a
higher level? 7} ¥What rasponsesiinstructons did the Zila
Mirvachan Karyalaya Dehradun racaive from the Higher level to
whom it Escalated the Grigvances? B) To whom the Zila
Mireachan Karyalaya Dehragun forwarded thae Grievance Dated
16,00, 20237 €) Whal responsesinstraciions did the Zila
Mirvachan Karyalayva Detvadun receive from the aulhority o
whom i forwarded the Grisvance Daed 18.08, 20237 10§
Detads of the Officer of Zila Mirvachan Karyalaya Dehradun
who deall with my grievances including the current Grisvance?
11} When being a complamant, | am not submitting the
cormplaint 1o the Zila Nirdachan Kanyalaya Dehradan, why it 15
digposing of the grievances at iis level? [t must be noted that
belng a complainant, | have the right to know the soughit
inkarmatian, In adherence to the Principle of the Malural (Adticie
14 of the Indian Constilution], it ls expected that the Zila
Mirvachan Karyalaya Dehradun provide the sought information,
Through Applcafions Dated 30.06.2023 and 24.07.2023, |
conveyad my wish thai in the event of any (l=gal} doukbds arising
regarding my reguest, | am willing and prepared o provide any
addifinnal information or darification necessary 1o assist e
Elaction Commission of India in making a fully informed
decision on this matter. | requested o do the onlinelviriual
cormmunication only to ensune fast and secure
commaunications. | repeat this message (o resolve the currend
grievance. | ensure [ull cooperation from my side. Reganding
thig, | request fo do the onlinedvirtual communication only 1o
ansure fast and secure communications. | believe this tme my
griewance shall be resobved and the concemed authorityiofficer
shall & in accosdance with the provisions of law.)

Detail Status
Radressal Tima ol
Dieposal States ¢ Resolved

Action Taken - TtEn, amraf v gn ey & dEiE w3
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Complainant Type

Complaint [D

Date of Lodging Complaint

State

District :

AC:

Complaint Level

Subject

Complaint Against Political Party
Brief Description about complaint

—

(& | ma)
mﬁﬂﬂiqﬁl .
T T 7 S &R

TS |

i b |
n»?un—..nmwn_ Time Period (max. )

. Disposal Status

Complaint Details

: NGS Website

r NGS5633146846

+ Jul 102023 12:33PM

+ Ustarakhand

» Dehradun

: Rishikesh

: SINGLE-AC

: PARTY RELATED COMPLAINTS

l {Adv. Avinash Agarwal) sent an email dated 30.06.2023 to the Honhle Chief
Election Commissioner of India and to His Companion Commissicaers of the
Election Commissicn of India having the subject "Application to Expedite
Anncuncement of Bye-Election for the Legislative Assembly of 43-Malviya Nagar,
New Delhi {Overdue for over 29 Months)". [ have already informed and provided
details on the provisions of the law in this regard via Application Dated 03.11.2022
enclosed in said email dated 30.06.2023. Through said email dated 30.06.2023, | also
provided the details of the counter-affidavit filed in the Hon'ble Supreme Court of
India on behalf of the Election Comumission of India and it alse confirms what [ stated

. regarding provisions of law. Bye-Election for the Legislative Assembly of 43-
© Malviya Nagar, New Delhi is Overdoe for over 29 Months, Neither have | received

any response from the Elzction Commission of India nor the notification or press
release issued in this regard by the Election Commission of India so far. Hence, being
a responsible citizen of India, [ am submitting the present grievance with a request 1o
kindly issue the necessary notification and update me on the progress of my
application dated 30.06.2023. [Kindly Note that: Based on my previous experiences, |
consider it proper to mention here that [ am filling the Current Grievance in Subject
“Election Related Complaint™ and Particular "Others”. Therefore, I am filling the
current Grievance at the correct place/forum (1 am attaching the screenshot of the
website which clears that [ am filling this grievance at the appropriate place).]

;2
¢ Closed
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Complaimant Type

Complaint [D

Date of Lodging Complaint

Stale

District

AC:

Complaint Level

Subject

Complaint Against Political Party
Brief Description aboul complaint

(13
Print
Complaing Details

. NG5 Websile

» NGS3556118802

y Jul 14 2023 1.08AM

; Uttarakhand

¢ Dehradun

: Righikesh

: SINGLE-AC

: PARTY RELATED COMPLAINTS

[ refer to Complaint 1D NGS5633146846 Dated 10.07.2023 and ils disposal dasexd
13.07.2023. [ am unable 1o understand when the Zila Nirvachan Karyalaya, Dehradun
doesn’t have jurisdiction with respect to said Complaint [D NGS5633146846, under
what authority it dealt with the complamt? I registered my complaint at the "National
Grievance Services” Portal of the "Election Commission of India" and I didn't file the
said complaint dated 10072023 at the Zila Nirvachan Karyalaya, Dehradun, 1 [Adv.
Avinash Aparwal) sent an email dated 30.06.2023 to the Hon'ble Chief Election
Commissioner of India and to His Companion Commissioners of the Election
Commission of India having the subject "Application to Expedite Announcement of
Bye-Election for the Legislative Assembly of 43-Malviva Nagar, New Delhi

_ (Overdue for over 29 Months)". 1 have already informed and provided details on the
" provisions of the law in this regard via Application Dated 03.11.2022 enclosed in said

email dated 30.06.2023. Through said email dated 30.06.2023, 1 also provided the
details of the counter-affidavit filed in the Hon'ble Supreme Court of Indiz on behalf
of the Election Commission of India and it also confirms what [ stated regarding
provisions of law. Bye-Election for the Legislative Assembly of 43-Malviya Magar,
MNew Delhi is Overdue for over 29 Months. Neither have [ received any response from
the Election Commission of India nor the notification or press release issued in this
regard by the Election Commission of India so far. Hence, being a responsible citizen
of India, | am submitting the present grievance with a request to kindly issue the
necessary notification and update me on the progress of my application dated
30.06.2023.
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LIS

Pint
. Complaint Details
e
. 5 .
ﬂ/|\,_ Complainant Type ¢ NGS Website
Complaint 1D : NGS3R22873306
Date of Lodging Complaint v Jul 152023 4:35PM
State : Uttarakhand
Dastrict : ¢ Dehradun
AC: : Rishikesh
Complaint Level : SINGLE-AC
Subject : PARTY RELATED COMPLAINTS
Complaint Against Political Party
Brief Description about complaint : Trefer to Complaint 1D NGS35561 18892 Dated 14.07.2023 and its disposal dated
15.07.2023. 1 further refer to Complaint ID NGS5633146846 Dated 10.07.2023 and
its disposal dated 13.07 2023, | am unable to understand when the Zila Nirvachan
Karyalaya, Dehradun deesn’™t have jurisdiction with respect to said Complaints I
NGS5633 146846 and NGS355611 8892, under what authority it dealt with both
complants. | registered my complaints at the "National Grievance Services” Portal of
the "Election Commission of India"” and I didn't file the said complaints dated
10.07.2023 and 14.07.2023 at the Zila Nirvachan Karyalaya, Debradun. It is n very
| e serious matter and I raise a serious objection to the disposal of said complaints by the
(&1, ww Ed | Zila Nirvachan Karyalaya, Dehradun without having any jurisdiction or authority. |
i I mﬁﬁ%ﬂ (Adv. Avinash Agarwal) sent an email dated 30.06.2023 to the Hon'ble Chief Election
e e P _“. Commissioner of India and to His Companion Commissioners of the Election

Commission of [ndia having the subject "Application to Expedite Announcement of
Bye-Election for the Legislative Assembly of 43-Malviva Nagar, New Delhi
(Owverdue for over 29 Monthz)", | have already informed and provided details on the
provisions of the law in this regard via Apphication Dated 03.11.2022 enclosed in suid
email dated 30.06.2023, Through said email dated 30.06,2023, 1 also provided the
details of the counter-affidavit filed in the Hon'ble Supreme Court of India on behalf
of the Election Commission of India and it also confirms what | stated regarding
= provisions of law. Bye-Election for the Legislative Assembly of 43-Malviya Nagar,

A New Delhi 1s Overdue for over 29 Months, Neither have [ received any response from
the Election Commission of India nor the notification or press release issued in this
regard by the Election Commission of India so far. Hence, being a responzible gitizen
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Cormplainant Type

Complaint [D

Date of Lodging Complaint

State

District :

AC :

Complaint Level

Subject

Complaint Against Political Party

Brief Description about complaint

Print
Complaint Details

: NGS Website

: WNGS6053070501

v Jul 28 2023 10:14AM

. Uttarakhamd

¢ Dehradun

: Rishikesh

; SINGLE-AC

+ PARTY RELATED COMPLAINTS

;[ refer to Complaint 1D NGS53822873300 Dated 15.07.2023 and its disposal dated

27,07.2023 and other grievances mentioned in said Complaint Dated 15.07.2023.
Initially, said Complaint Dated 15.07.2023 was escalated to the Higher Level, and

thereafter, it was disposed off on 27.07.2023 while stating that “5%, HTT SO

fareprrar o Trde o T ¥2 § 3y ah s Rk iida & 9ot ap
ard | 5o e st of F o st wea i § [ anoel e ek @

g g1 repeal that I didn’t file said Complaint Dated 15.07.2023 and other
complaints at Zila Mirvachan Karyalaya, Dehradun, I filed Complaints at the
"Mational Grievance Services" Portal of the "Election Commission of India", Online
Grievance Portal doesn't ask the Complainant where to file the Grievance and
therefore, to state that filing the Complaint at & Parlicular Portal is 8 vague &
misleading statement, [ cannot appreciate this behavior of the Grievance Handling
Team. It is the intemal matter of the Election Commission of India to which portal 1t
submits my Complaint. | am enclosing a Screenshot of the Complaint Registering
Page & it confirms that Wational Grievance Portal doesn®t agk the Complainant where
to file the complaint. Even if the Complaint is assigned to the Dehradun Portal by the
Election Commission of India, it could transfer the Complaint internally to the Delhi
Portal. I am shocked to see this behavior on such a serious matter where the Bye-
Election 15 overdue for over 29 Months (now 30 Months). [n continuation of the
Application Dated 30.06.2023, I have already senl an email Dated 24.07.2023 having
the subject " Application to Expedite Announcement of Bye-Election for the
Legislative Assembly of 43-Malviya Nagar, New Delhi {Overdue for over 30

(k:
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Complainant Type

Complaint ID

Date of Lodging Complaimnt

State

District -

AC:

Complaint Level

Subject

Complaint Against Political Party
Brief Description about complaint

f

H
{

3

Complaint Details

: NGS Websita

: NGS3111100255

1 Aug 29 2023 3:11FM

- Uttarakhand

: Dehradun

: Rishikesh

: BIMNGLE-AC

: PARTY RELATED COMPLAINTS

: I refer to Complaint ID NGS6053070501 Dated 28.07.2023 and ns disposal dated

03.08.2023 and other grievances mentioned and referred to in said Complaint Dated
28.07.2023. Initially, said Complaint Dated 28.07 2023 was escalated to the Higher

Level, and thereafier, it was disposed off on 03.08.2023 while staling that “$4
HIAEY & UF T 833 &A1& 02-08-2023 Fi 310H! R g Fafea
i, FerEvE S UG #1TE €1 Jaa UH o uly anget e 7 o o R

ﬁw_,.H would like to clarify that my Grievance 15 still unresolved and 1 heard
nothing post 03.08.2023 dated response so far. It is really shocking to see such
bebavior in such a senous matter where the Bye-Election 15 overdue for over 31
Months. It must be noted that | initially filed the Gnevance having Complaint [D:
NOS55633146846 Dated 10.07.2023 in this regard when the Bye-Election was
overdue for over 29 Months. In continoation of the Application Dated 30.06.2023, 1
sent an email Dated 24.07.2023 having the subject "Application o Expedite
Announcement of Byve-Election for the Legislative Assembly of 43-Malviya Nagar,
New Delhi (Overdue for over 30 Months)" to the Hon'ble Chief Election
Commussioner of [ndia and to His Companion Commissioners of the Election
Commission of India. [ have provided additional details and infommed that the current
matter 15 not a new matter before the Election Commission of India, and, indirectly, 1
raised the matter before the Election Commission of India in Movember 2021. Further
to this, the Election Commission of India vide PRESS NOTE No, ECUFN/A47/2023
Dated 08082023 announced the schedule for Bye-election to 7 (Seven) Lepgislative
Assemblies of JTharkhand, Tripura, Kerala. West Bengal, Uttar Pradesh. and

(.
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Commuission of India Justifiable and in accordance with the law of the land, [ shall

drop the matter. In all conditions, the law of the land must prevail. Hence, being a
responsible citizen of India, | am submitting the present/current grevance with a
request to kindly issue the necessary notification and update me o the progress of
my Applications Dated 30.06.2023 and 24.07.2023. [Kindly Note: Based on the
importance of the matter, which is sell~explanatory, | request the concemed authority
to Dispose of the Current Grievance only when 1t 15 really resolved and kindly do the
needful at the earliest. [ clarify that 1 am filling the Grievance at the National
Cirievance Services of the Election Commission of India. T have nothing te do with
which office/suthority of the Election Commission 18 dealing with the Grievance, It is
an internal matter of the Election Commission of India, Mational Grievance Services
of the Election Commission of [ndia doesn"t ask the Complainant where to file the
Grievance. [t is the Election Commission of India that decides suo-motu which office
shall handle the Crrievance. |

Redressal Time Period (max.) L.
Insposal Status : Closed
Complainant Details
Full Mame ¢ Adv Avinash
: = » Rt
Location T — : State: Uttarakhand Distriet :: Dehradun AC :: Rishikesh
* qe1
Mobile No. (& 98 M__w_.ﬁ,_ﬂ_ ; TOD6289438 Valid Email 1D : adv.avinashagarwal@gmail.com
i Prrg g
T .u”ﬂ.ﬂﬂm._ Back
welion frare | Aetiun Takiiom ..__.h_”._._._.”..."_,___._!_ ‘._.n"w_: Tekess ._m.___m“_.._.hu”_:
142023 |air, TH AR o A e B oo-0e-p0n ait anaaf) Sy ape Prafas afterd, e w1 wfi o o e g © s s ___.__ .
—w.r_m__r_...,d B 3 3 e Ty St aifiredt 21 350 A elecion0gigmail.com T 11574 1 B Y, ST T oF Fien d dRm i [ oly e
Ky resolve the issue at the earliost mnmﬂ SHMUGAM |Forward
Emrully reaidu thn diniie al e siclbeil __Um.._hr W.__._.__._-_l._-_.'EEE Frrwanl
Kindly resobve the izsue at the eacliest CEOD eaduGAN [Ferwend
Kindly reselve the isue ar e carlest “ﬁm.n__ EECE —T.........Eﬂ
Kindly resobve the issue at fhe earliest S MUGAs  |Forwand
Eandly reacive the isus at dw carlosl (L ECY mD_ﬂ._p._“___".._EE_uE Fiarwand
_m_u_._._u Fm}.w_.wn.u_ Kindly resplve the issue at the sarliest. CED ﬁ}{z!u_u.u___n Forwand
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Complainant Type

Complaint IT»

Date of Lodging Complamt

State

[histrict :

AC

Complaint Level

Subject

Complaint Against Political Party

Brief Description about complaint

&

Complaint Details

: NGS Website

. NGS1019152959

: Sep 18 2023 2:36PM

¢ Uttarakhand

: Dehradun

: Rishikesh

: SINGLE-AC

: PARTY RELATED COMPLAINTS

- 1 refer to Complaint 1D NGS3111100255 Dated 29.08 2023 and its disposal dated

12.09.2023 and other grievances mentioned and referred to in said Complaint Dated
29.08.2023, Initially, said Complaint Dated 29,08.2023 was escalated to the Higher
Level, and thereafter, it was disposed off on 12.09.2023 while stating that “sir, appki
shikayat 9 STTET & UH W0 883 FEA1 02.08-2023 ®) anues! ey g

Pyafam sfirert, Swwevs ©) UfET #1 7E B1 app ceo debradun utarakhand ke
mail id election(@gmail com par apne Shikayat send kame ka kashl kare.” It is not
clear to me when the Complaint was sent to the Chief Electoral Officer, Uttarakhand
on 02.08.2023, why | need to send the Complaint again. Further, when my Complaint
is tot resolved, why it is showing “Resolved” stamus? [ would like to clarify that my
Grievance has remained unresolved since 10,07.2023 when 1 raised the matter First
Time vide Complaint ID NGS5633 146846, Every time, the Election Commassion of
India shows the status “Resolved” and therefore changes it to “Closed™. Cumrently, the
Status for Complaint ID NGS3111100255 is “Resolved™. I have filed many
Complaints on the same matter and it clearly indicates that the Election Commission
af India closed the Grievances without resolving them. It is really shocking to see
such behavior in such a serious matier where the Bye-Election is overdue for over 31
Manths. It must be noted that [ initially filed the Grievance having Complaint [D:
NGS5633146846 Dated 10.07.2023 in this regard when the Bye-Electhion was
overdue for over 29 Months, In continuation of the Application Dated 30.06.2023, 1
sent an email Dated 24.07.2023 having the subject "Application o Expedite
Announcement of Bye-Election for the Legislative Assembly of 43-Malviya MNagar,



(&)




5,

i

to regolve the current grievance. 1 ensure full cooperation from my side, Regarding
this, | request to do the online/virtuzl communication only to ensure fast and secure
communications. I believe this time my grievance shall be resolved and the concerned
authority/officer shall act in accordance with the provisions of law.]

Redressal Time Period (max.) + 2
Dsposal Status 1 Closed
Complainant Details
Full Name : Adv, Avinash
Location » State: Uttarakhand District :: Dehradun AC 11 Rishikesh
Mobile No. + TO062R9438 Valid Email TD : adv.avinashagarwal @gmail.com
_ Back _
m._....::__ Dinte Lhiian ._...__.uz_ll [Actionm Takrm Lser |Aerbum Tnken User | DEsprusal Searay
boot 18 3023 1.0APM v, et R T e 1 i ) [oEc |Mies. Sarka [
Disposed type | ~Select- ) T v
Action Taken
B o=
(&1 o ea )
Action Submit ﬂuﬂﬁmﬁ_ﬂmmﬂaﬂ:_ﬁ i A
T TR )
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acqure the special knowledge that the Election Commission of India may possess
(Detalls of Law passed/amended by Parliament, Ordinance, and the Judpment of
Hon'ble Supreme Court of India). It could have clanified why the Election
Commuission of India didn't announce the election for the Legislative Assembly of
43-Malviya Nagar, New Delhi, But [ find it really shocking to see that the CPIO
instead of providing the requested information/reply, stated that “Case details viz,
case type (Writ Petition/ Public Interest Litigation etc.), case number, Party name,
filing vear etc. have not been provided by yvou, Information may only be provided if
the details of the case are specially provided and the same is available with the
Commission.” [t is really shocking to sae that the Public Authority is asking for
information from the applicant. No doubt, if [ had such information regarding the
change in law, I never have filed the Applications Dated 30.06.2023 and 24.07.2023,
Against the response of CP10, 1 filed a First Appeal Application and requested the
First Appellate Authority that “Based on the importance of the requested information
and the matter involved, which is self-explanatory, | request the First Appellate
Authority to conduct a virtual/online heanng as soon as possible before passmg the
Firat Appellate Order. T most humbly request not call m Physieally and conduct the
heaning online only.” Despite my expressed request to conduct the hearing, the First
Appellate Authority didn’t conduct the hearing and passed the First Appellate Order,
Here, 1 would like to clarfy that the Central Information Commission in the Case of
Mr. R.K. Jain v, Department of Legal AfTairs Second Appeal Number
CIC/SA/AZ014/000254 observed that “Passing orders in first appeal without heaning
or sending hearing notice is illegal and will render the order invalid.” The Election
Commission of India vide Press Note No. ECIPN/537/2023 Dated 09.10.2023
announced the General Election to Legislative Assemblies of Chhattisgarh, Madhys
Pradesh, Mizoram, Rajasthan and Telangana. Further, the Election Commussion of
India vide Press Note No. ECLPN/S8/2023 Dated 09.10.2023 announced the
Schedule for Bye-clection in 43-Tapsi (ST) Assembly Constituency of Nagaland. The
election Commission of India remained absolutely silent for conducting the Bye-
election for the Legislative Assembly of 43-Malviva Nagar, New Delhi. As per my
best knowledge and understanding of the law and iis provision, the by-poll for the
Legislative Assembly of 43-Malviya Nagar, New Delhi is due for more than 32
Menths. T am trying to find the version of the Election Commission of India for not
conducting the By-poll so far. It may help me to decide whether | should pursue the
matter or drop it [T 1 find the act of not conducting a by-poll by the Election
Commission of India Justifiable and in accordance with the law of the land, [ shall
drop the matter. In all conditions, the law of the land must prevail. It is expected from
the Grievance Handling Officer to ensure the law of the land prevails in all
conditions. Hence, being a responsible citizen of India, [ am submitting the
present/current grievance with a request to kindly 1saue the necessary notification and
update me on the progress of my Applications Dated 30.06.2023 and 24.07.2023, Tt is
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Heliah F -1 )

Complaint Details

Complainani Type : NGS Website

Complaint ID : NGS2533011945

Date of Ledging Complaint 1 Oct 10 2023 11:536AM

State : Uttarakhand

District . Dehradun

AC: : Rishikesh

Complaint Level : SINGLE-AC

Subject : PARTY RELATED COMPLAINTS

Complaint Against Political Party

Briefl Description about complaint ¢ Drefer to Complaint ID NGS1019152959 Dated 1 8.09.2023 and its disposal dated
(4.10.2023 and other grievances mentioned and referred to in said Complaint Dated
18.09.2023. Tmtially, said Complaint Dated 18.09.2023 was forwarded with a request
"Kindly resolve the issue at the earliest.” on 19.09.2023 and thereafier, it was
disposed of with Disposal Status "Resolved" on 04.10,2023 and it was stated "sir, §9
FTaterd & U= T sk FEATE 02-08-2023 T anuet e g Fafas

i ﬂﬂw St TTRREvS F UftT &1 78 #1 Sruw ! Od # sravie s ¢ fF e
ey L, 3o i e Fafa e 3t e el eleciion09@amail.com TR TI9
:ﬂ?ﬂdﬂﬂhﬂﬂ:iﬁ.ﬂ& BT B, AT RETE TF FEieT ¥ HHlT T 2 1 am again raising strong
TS | objection on the way the said Complaint Dated 18.09,2023 was disposed of. Initally,

it was forwarded with a request o resolve the issue at the earliest, and, thereafter it
was disposed of while stating that the complaint is not related to this office.
Concerned Officer, who closed the Complaint, didn't inform to who the said
Complaint Dated 18.09.2023 was forwarded. It is also not informed to me what
action has been taken by the CEQ, Uttarakhand on my Complaint despite my
complaint was forwarded to the CEQ, Uttarakhand on 02.08.2023. | am really
shocked to see this behaviour on such a sensitive matter, It is not me who is
liling submitting my Complaint 1o the Zila Nirvachan Karyalaya, Dehradun. And if
the concerned officer considered that Zila Nirvachan Karyalaya, Dehradun is not an
¢ appropriate suthority, it is expected from him to transfer the Complaint to the
appropriate authority of the Election Commission of India. Zila Nirvachan Karyalava,
Dehradun has absolutely failed to inform under what authority or jurisdiction, it 15
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IN THE UTTARAKHAND STATE INFORMATION COMMISSION

Second Appeal No. - Yenr 2024
Avinash Agarwal VERSUS FIO, Office of the CEQ - Uttarakhand
/8 19(3) of the BTLAct 2005

Hon'ble Sir,

The undersigned hereby submits a Second Appeal Application with the following
details as per the preseribed rales:

I. Name and Address of the Appellant:
Ady. Avinash Agarwal
Chambar No. 10, Tehsil Court Compeund
Rishikesh, District- Debradun
Uttarskchand (Pin Code; 249201)
Mobile; +91-7906239438
Email: advavinasheproen! @emeiteom

2. Name and Address of the Public Information Officer;
Shri Basant Singh Revidt
Public Information Offieer
Office of the Chief Elsgtoral Officer - Uttarnkhand -
Dehradiun, tinraktand

3. Name and Adiress of the First Appellate Authority
Shri Magtn Das
Asst. Chief Electoral Officer!
The First Appellate Authority under the KTT Act 2005
Office of the Chief Electoral Officer - Uttarakhand
Dehradun, Uttarskchand

4. Particulars of the Application
It was requested to provide the law that permils “stay/suspension of
Conviction' or Acquitte] shall reinstate a person back in the legislature without
his being re-elected,

5. Particulars of the Order against which ﬁtﬂppﬂLﬂP‘l‘ﬂH‘Hﬂ
The Public Information Officer transferred the RT1 Application to the
Election Commission of India Uls 6(3) of the Right to Informetion Act in gross
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violatlon of the provigions of the Right to Informetion Act 2005, The First
Appellate Authority, Office of the Chief Electoral Officer — Uttarakhand didn't
pass the First Appellate Order and supported the act of the Poblic Information
Orficer, Office of the Chief Electoral Officer — Uttarnkhand.

6. Briof Pacts Leading to the Appeal

The Public Information Officer, Office of the Chief Electoral Officer—
Uniarakhand wansferred the RT1 Application to the Election Commission of
Indin Ufs 6(3) of the Right to Information Act in gross viclation of the
provigions of the Right to Information Act 2005. The First Appellate Authority,
Office of the Chiel Electoral Officer — Uttamkhand supported the act of the
Public Information Officer, Office of the Chief Electoral Officer — Uttarakhand.
O the cne hand, the Public Information Officer, Office of the Chief Electoral
Officer - Uttarakhand informed that Asst. Chisf Electoral Officer. Office of the
Chief Electoral Officer — Utarkhand is the First Appellate Authority under the
RTI Act 2005. And on the other hand, Asst. Chief Electoral Oificer, Office of
the Chief Electoral Officer — Uttarakhand by his act denied to perform his duty
in the capacity of the First Appellate Authority under the Right to Information
Act 2005. Such implied denial was made via letier dated 13.03.2024 i.e., after
meare than one month of filling the First Appeal Application. This is a delaying
actic by the CEO's Office, Uttrakhand to prolong the matter, Such delaying acts
shall make the purpose of the requested information inefficacious. It is the most
serious matter where the basic principle of democracy to conduct the
election/bye-election'om time i ot stake, Hence, to ensure the law of the land
must prevail ja.all conditions, T am filing a Second Appeal.

Ta ﬁayuurh“ﬂﬁmﬂt

Kindly order the Public Information Officer. Office of the Chicf
Blectoral Officer — Uttarakhand 10 provide the requested information
immedistely. Kindly order the PIO to upload my RTI Application and First
Appeal Application, all enclosures, and all related communications on its
website a8 per mandatory guidelinesfinstructions mentioned in Office
Memerandum Number Mo, 1/6/2011-IR Dated 15.04.2013 issued by the
Department of Persormel and Training, Ministry of Personnel, Public
! Grievances and Pension. Kindly impose the maximum penalty on the Public
Information Officer for misleading and withholding information in adherence

o provisions embodied in Sccfion 20 of the RTI Act 2005,

‘ 8. Grounds for the Prayer
Public Information Officer, Office of the Chief Electorsl Dificer —
Uttareichand tmnsferred the RTT Application to the Flection Commission of
Indin Wis 6(3) of the Right to Informstion Act In gross viclation of the
| provisions of the Right to Information Act 2005, The First Appellate Authority,

I %ﬂﬁ



Office of the Chief Electoral Officer - Uttarakhand by hisact supported the {law
violated) sct of the Public Information Officer and passed no order.

9, Any Other Information Relevant to the Appesl

In the absence of any law that permits “‘sfay/snspension of Cenvietion”
or Acquittal shall reinstats a person back in the legislature without his being re-
electad.”, not conducting the By-Pollnot ooy violates the mandatory provisions
of Constitational and Sfatutery Laws buf also viclates the Constitutional and
Statutory rights of citizens to choose their legislature/representative by -casting
votes, Therefore, in the absence of such a low, itviolates the basie principle of
democracy and also violated the beste struetare of the Constitation. -

Tha Election: Commission of Tndia wide Letter No. 454/INST/2023-EPS
Digted 6 fune 2023 fo the Chief Elactoral Officers of all States and T7Ts stated
that *“As soon as the information ‘is received shout death, resipnation,
disqualification of any sitting member or setting aside eleetion. of a sitting
member under an elestion petition that canses vacancy of 8 seat in the House,
the CED shall pursue the fssme and find out whether the Lok
Sabha/Logislative Assembly has notificd fhe vacancy, whether any Court has
passed order In the context of disgualification eic., and ascertaln the
vacincy position and inform the Secretary of the Zomal Division
immediately with a copy to the Secretary, Planning Division in the Election
Commizsion of Tndiz™

Hencg, it s the*legally bound mandatory duty of the Chief Electoral
Officer to find cut angd inform the Election Commission of India regarding
vacancies of 2 seat in the Houwse. T my RTI Application;, I have provided the
fudgment of the Hon'ble Supreme Court of Indis from which it is clacified that
on the acquisiten of the disqualification by = legislstor, he ceases o be a
legislator forthwith by operstion of law and the cessation of the disqualifying
factor cannot put sach @ person back in the legiskature without his belng elected
once egain. Therefors; it {s comeet to say thet on the poguisition of
disqualification by a legislature due to conviction, he ceases o be a legislator
and & stay on conviction cannot put such person in the legislature without his
being elected once again.

It is seen in muny cages that the Election Commission of India is not
conducting by-polls on those constitucncics where a legishature acquired the
disqualification due to conviction and whers thereafter the Hon'ble Court stays
the conviction. From® the Election Commission of India’s Letter No.
464TNST/2023-EPS Dated 6% June 2023, it ia the legally bomnd duty of the
Chicf Electoral Officer to ascertain the vacancy posifion and inform the
Secretary of the Zonsl Division immediately with a copy to the Secretary,
Planning Division in the Election Commisglon of Tndia. 1fthe Chief Electoral

(8 a3 015




Officer does not know the law fhat permits ‘stay'suspension of Conviction® or
Aequittal ghall reinstate a person back in the legishiture without his being re-
elected, then he has to inform the Election Commission of India regarding such
vacancy and the Elsction Commission of India has to conduct fhe By-Polls in
complience to mendatory provisions embodied in Ssction 151A of the
Representation of the Paopla Act 1051,

As staied, thers are many cases where afier the stay on conviction, no
by-poll is conducted by the Election Commission of Indis. I heve provided the
Judgment of the Hon'ble Suprems Court of Tndia from where it can be seen that
on the acquisifion of the disqualification by a legislator, he ceases to be a
legislutor forthwith by operation of law, and the cessation of the disqualifying
factor cannot put such a person back in the lagislature without Kis being elected
once again. And, therefore, in the preview of the letter No. 464/INST/2023-EPS
Dated 6* June 2023 fssued by the Election Commission of India, the Office of
the Chief Electoral Officer cannot deny providing the sought information under
any circumstances,

10. Further Information Relevant to the Appeal

Public: Information Offiesr, Office of the Chief Eloctoral Officer —
Uttarakhend vide letter Dated 30.01.2024 transferred the RTT Application to the
El:cﬁmtnmmﬂalma:fhrﬁ&tmﬁmuﬂheﬂjgmtulnﬁmnmnﬁﬂhm
violation of the provisions of the Right to Information Act 2005, Thereafter,
CPIO, Election Commission of Indix wvide his response Mo

' 2024333 Dated 16.02.2004 responded 1o RTI
Application Dated 20.01.2024 snd referred to the Commission’s leter No,
YRIVO4/2023/RCCII457, 1458 dated 28.08.2023;

ECT's Supra-letter Dated 28.08.2023 was CPIO" response concerning o my
RTI Appliestion Registration No. 24189 Dated 21.07.2023 whers 1 sought
similar information from the Election Commission of India, From the CPIO-
ECI response dated 28.08,2023, it can be seen that he falled to provide the
information and preferred to mislead.

Through Point Ne. 1 of the Supra referred RTI Application Dated
31.07.2023 10 the Election Commissien of India, T sought the details of the
Judgment'Order of the Hon'ble Supreme Court of India passed between
10.07.2013 end 31.07.2023 in which it is stated that the *stay/suspension of
Conviction” or Acquittal shall reinstate & person back in the legislature without
hhhﬂng:whﬁmi(TIﬂ.Mmﬂhmnﬂaﬂmﬂhﬁnﬂmugh its Supma
referred respotise dated 28.08.2023 stated that “Case details viz. case fype (Writ
Petition/ Public Interest Litigation ete.), cose number, Party name, filing year
ete, have not been provided by you. Informution may enly be provided if the

]
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details of the case ua,spemﬂarjmndad and the seme is available with the
Commission,”

1 have providad thé Judgment of the Hon'ble Supreme Conrt of Indiz
from which it is clorified that on the sequisifion of the disgpalification, by 2
legislator, he ceases to be & legislator forfhwith by operation of law, and the
cessation of the disqualifying factor cannot put such 8 person back in the
legislature without his being elected once again, It iz the Election Commission
of Indin that is not conducting the By-polls in adherence to mandatory statutory
provisions of Section 1514 of the Representation of the People Act 1951,
Therefore; it mnst have informatien. on-the law under which it is:not conducting
the by-polls. Especially when 1 have provided the Judgment of the Hon'ble
Supreme Court of India in support of conducting the by-poll. Under-the preview
of Election Commission of India® Letter No. 464/INST/2023-EPS Dated 6%
June 2023, it is not expecied from the PTO of the CEQ Office to transier the RTI

Application to any other Public Authority wis 6(3) of the BTI Act on & matter of

disqualification of any sitting member of the House fe, Lok
Sabha/ agislative Azgembly.

1t iz required to clarify that it is the Election Commission of India that is
not condicting the By-Folls after & stay on conviction. Thereftre, o show that
the decision of BECI ar the CEQ not to condoet by-polls i in adherence o
provisions of law, the burdien of proof liss withithe Chief Electoral Officer and
the Election Commission of India. Despite my best research, I could not find
any Judgment, ﬁfl’hﬁ fﬁﬁ:’hh&mﬂnwrhabmmth: act of ECHCEQ not
tov conduact 'hl,--ﬁn-]li after a stey on comviction.

11, Gmnﬂﬂurﬂr-gnt Hearing

uuﬁmﬂmmmmﬁmmmmmWMMm
Commission of India and the ECI is-conducting it in 7 Phases. In a-case, ifit is
found that the law dogsn’t permit reinstute n peson back in the legislature
without his being re-electéd after & stay of Conviction, then by-polls for those
logislative assemblies can be conducted with the General Blection where by-
polls were not conducted by the Election Commission of Indis after the stay on
conviction. And it shall save a huga amount/expenses of Government.

The date for the issuenes of Nofification for Phase-3 is 12" April 2024
and for Phase-7 is 7 May 2024, Therefore, an early/furgent hearing may help in
conducting by-polls for the Legislative Assembly with the general tlection of
the relatedfassociated Lok Sabha Constituency. Forther, in otherwise cases, if
any, & By-poll can be conducted during the Moral Code of Conduet for the Lok
Sabka Elections so that no development work shall be adversely affecied due to

the Moral Code of Conduet. W

Page S of 6



13, List of Appelisnt’s Dosuminis

RTI Application Dated 20,01 2024

P10 Ietter Dated 30.01.2024 informing transfer of RTT Application Uls {3y of

the RTT Application to the Hlection Commission of India

Tracking Report of Indis Post Speed Post Congignment MNumber

E¥ETOSS6TISIN

First Appeal Application Dated 00.02.2004

Early Hearing Application Dated 14.02.2024 tir the First Appellate Authority,

Office of the Chief Electoral Officer — Uttarakhand

Early Heariig Application Dated 20.02.2024 to the First Appeliate Authosity,

D!Em'ﬂfﬂntﬂ:i&fﬁlmmﬂﬂfﬁw [Uitacakbiand

CFIO, ECI respmse dated 16022024 [Received miﬂﬂlﬂid after

submitting Early Hearing Application on same day]

Urgent Hearing Application Dated 12,03.2024 to the First Appellate Aunthority,

Office-of the Chief Electorsl Officer ~ Uttarakhand

First Appellate Authority's letter Dated 13.03.2024 advising to request a Fimt

wwmwmm Uﬁmﬂflmﬁmﬂmuma&lm of
&

Tracking Report of India Post Post C N

e Spead onsignment  Number

Urgent Henring Application Dated 14.03.2024 {o the First Appellute Authority,

Office of the Chief Electoral Officer — Uttarakhand

Letter No. 464/INSTI2023-EPS Dated 6* June 2023 issusd by the Election

i e Avinash Agarwal
. : - Appellant
YERIFICATION

-

[, Adv. Avinash Agarwal, do declare that the particulzes fiurnished in the appeal are to
the best of my knowlefige and belief, froe and correct.

Place: Rishikesh 3
Dite; 01.04.2024 '

Avinash Aparwal
Appellant
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M Gmail Avinash Agarwal <adv.avinashagarwalfgmall.com>

Application u/s 6 of the Right to Information Act 2005

Avinash Agarwal <advavinashagarwal@gmall.coms= 20 Jenuary 2024 at 15:31
To: CEQ Uttarakhand <slection0&&Egmall.com>

Date: 20.01.2024

To,

Public Information Officer under RTT Act 20035
Office of the Chief Electoral Officer - Uttarakhand
Dehradun, Uttarakhand

Application w's 6 of the Right to Information Act 2005

Bir,

Kindly see the sttachment for the RTT Application Dated 20.01.2024, ET1 Application Fee is paid vide
anline Challan Ne. 007001 24E0036297 (Copy Eaclosed).

Sincerely,

Avinash Agarwal
Advocate

Enclosures: A/A

£ altachmants

E ?ﬂﬂq;gplnﬂun Dated 20012024 (CEO-UK}.pdf

| RTl Fas Chalian Numbar 00T00124E0036207.pdf
187K
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AVINASH AGARWAL
ADVOCATE
MBA, LLM
Chamber No. 10, Tehsil Court Compound, Rishikesh, District- Debradun,
Uttarakhand (Pin Code: 249211)
Email- ﬂdﬂ.rwi&uﬁhqumﬂlMum Muobile: +91-T906280438

Date: 20.01.2024

To, .
The Pablic Infarmation Officer under the RTT Act 2005
Office-of the Chief Electoml Officer - Uitarakhand

Sir/Mla’am,

Hon'ble Supreme Court of Inadis in the Case of Election Commission of India V5 Bajrang
Bahadur Singh & Othess WITH Bejrang Bahadur Singh V§ His Exceflency, the Governor of
LLP. & Others on its Jodgement Diated 05.04.2015 clearly noticed that “38. .., Nenetheless on
the aequisition of the disqualifieation by a legislator, hie ceases to he a lepistator forthodth by
opevation of law. However, the cessation of the disqualifying factor cannot put such a-person
back in the legislatore without his being elected once again, of course such person is entitled
to comtest any election under the BLP, Act, the moment the disqualifying factor ceases to exist
as thie disqualification is co-terminus with the disgualifying EVENT.™

Further to this, the Blection Commission of Tndés in its counter affidavit filed in the Hon'ble
Smpreme Court of Indis in the case of Lok Prahari, through its Generat Seesetary 8.4, Shukla
VERSLUS Election Commission o India & Oms, [WRITPETITION (CIVIL) No. 330 OF Zi16]
statied that “In the decision of this-Court in Tily Thomas v Inion of India® it was ohserved that
there is e automatic disqualification upon conviction and there is no question of postpaning
the effect of the disqualificatian on the ground of giving the member of the legislature an
oppostunity 1o exhaust the remedy of appesl and a subsequent stay of comvicfion camot
telrospectively cure the disqualifieation.” # (2013) 7 SCC 653 [Kindly see the Paragraph
Number 6 of the Judgment. Copy of Judgment Enclosed.]

The Election Commission of Indis issued a Letter No. 464/INST/2023-EPS Dated 62 June
2023 to'the Chief Electoral 'Offcers of all States and 0TS and it was stated. that "As soon as
the information is received ehout death, regipnation, disqualification of any sitting member
or sefting sside ¢lection of 4 witting member uhier an election petition that couses vacancy of
a seaf in the House, the CEO shall pursue the Issue and find out whether the Lok
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Sabha/Legisletive Asssmbly bas notified the varancy, whether smy Court has passed order
in the comtext of disqualification ete., mnd sscartain the yacancy position snd inform the
Secretary of the Zonal Division immediately with & copy to the Segretary, Planning
Division fo the Election Commission of Tndia.”

I is seen that BCIHOfice of CEO is not performing its-zole to conduct by-polls affer stay on
comviction: despite MEVMLA having moquired disqualificalion due to vonviction and his
resoovel was sutomatic by operstion, of law. This hes compelied me to know cerfain
information eomcerning lvw/position of Taw. Therefisee, 1 herehy most bumbly requesting wou
kindly provids the following information under the provisiens of the RTT Act, 3005:

1. Detail of the Judgment/Order ﬁhﬂm‘hhﬂumﬁﬁﬁhﬁmmmﬂm
10.07.2003 in which it is stated that the “stey'sospennion oF Conviction” or Acquittal shall
reingtate a person back in the legislature without his being re-clected.

2. Deetail of the Law pased/amended by the Parliament sioce dates $0.§7.2013 which permits
that the “stay/suspension of Conviction® or Acquittal shall reinstate & person back in the
legislature without his being re-elected,

3. Deteil of the Ordinines issned in the dast & Months in-which it &3 stated thet-the
“stay/suspension of Conviction" or Agquittal sholl reinstate o person huok in the legislatore
withou ks being re-elected,

Kindly Note that:

5

BY

<)

Through Point Wumber 1, I an: cequesting tie fudgment'Order of fha
Hon'ble Supreme Couse ¢f ndis only. Fariher w this, through Poine
Mumber 2, T.am tequesfing information on the lew passed/amended by
the Parbiament {i.e., passediamended by the Lak Sdbha and Rajve Sabha
and thereafier assented by the Hon'bls President of Tndia) and it doesn®t
inclade any decision taken by the Lok Sabhe Sccretariat or Rajya Sabha
Scorctariat

Through Point Wumber 1 snd 2, I am seeking information on the
“Tudgment'Order and law passed/amemnded” which was passedfamenided
post FLO7.2013. The Hon'bls Apex Cotirt declared Section 8(4) of the
Representation of People Act 1951 ulira-vites the constivution in the case
of Lily Thomas vs Unign OF India-8c Ors WRIT PETITION (CIVIL)
NO, 494 OF 2005 an 10.07.2013,

When T stated, “It is seen that ECYORice of CEC is not performing its
role to condust by-polls-sfler stay on convictlon despite MP/MLA
having acguired disquafification dus to convietion and his removal was
wutomatic by operation of law™, I om not mlking about Office of CEOQ,
Uttarakhand in partionls

Information stated before seeking information was provided for olarity
of information sought. 1am not seeking mny elarification or justification,
1 am simply seéking the information usder the Provisions of ETT Act

2005,
. Wﬁ Page 3513




Purpose of requesting the shove Information: I need fhe shove-sought information for
preparing the WRIT/PIL Petition.

Based on the importance of the requested information and the matter
Involved, which s seif-explanatory, 1 request the PFO to provide the

information af flie earlisst,
i ' Sincerely,
Dgte: 200012024
Place: Rishikesh (v?
" Avinash Agarwal
. Advacate

Enclosuregifudgment of Hon'ble Supreme Court of India in WRIT PETITION (CIVIL)
Na. 330:0F 2016

*RTT Applicdien dre paid uie. Cpadle

Mo.~ 0o07e0\24€ 0034257 Ju 2 /o1/ 2024
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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

WRIT PETITION (CIVIL) No. 330 OF 2016

Lok Prahari, through its General Secretary
S.N. Shukla «.. Petitioner

Versus

Election Commission of India & Ors, ....Respondents

JUDGMENT

Dr Dhananjaya Y Chandrachud, J

1 The petitioner, Lok Prahari, is a society registered under the
Soclefles' Registration Act 1860 with objects pertaining to public
governance and administration. It has invoked the jurisdiction of this
%ﬂﬁnm under Article 32 of the Ceonstitution, in the present Public Interest

Litigation through its General Secratary, who appeared in person. The




following amongst other reliefs have been sought:

1 ‘'Declara that since the law does not provide lor stay of
comviction, evan In case of stay of conviction by the appellate
court for an ofience attracting disgualification under Section 8
of AP Agt, 1951, any such stay order doas not have the affect
of wiping out the disqualification and reviving the membership
with retrospective effect and conseguently, the sagt of the
concemad member |s deemed to have beoma vacan! with
attect from the date of conviction In terms of Aricls 101(3)(a)
and 150(3)(a) of the Constitution,

2 Dedare that as a consequence of the daclaration &s per 1
gbove, any mamber of Parlament of Siate leglsiature who
becomes subject Io disqualification mentionad In Arlcls
102{1){e) or 180(1){a) shall ba lable to penalty under Artlzle
1047183 notwithstanding any order of the appeliate/ revisional
court purporing to stay his conviction for en offenca sfiracting
disqualification mentionad in Sectlon 8 of AP Act, 1851....

3 Issus a wrll, order of direction in the nature of Mendamus o
the respondent ro. 1 to Issus within 24 hours of recalpl of
carifiad copy of the judgmant and crder regarding sentence
the notification regarding disqualification and corseguent
vacancy of the seat of the concerned MP/MLAMLE with
effect from the déte of hisher conviction as a result of his/her
disqualification for an offence under Section 8(1){2) and (3) of
the Representation of the People Act, 1951.

4 issue a writ, order or direction in the nature of Mandamus fo
the respondant no. 1 to ensura action for filing the vacancy of
the saat of a mamber of Pariamant’State |eglstature as per
Saction 151 of the AP Acd, 1951 deragarding any order of the
appalate/ revisional courl purporting to stay of conviction for
an offence etiracting disqualification mentioned In Section 8 of
RP Agt, 18561...."

2 An erstwhile member of the Legislative Assembly in the State of
Uttar Pradesh was convicted of offences under Sections 353, 504 and
506 of the Penal Code and was sentenced to imprisonment. In appeal,
the District Court stayed the execution of the sentence and of the

conviction.




3  The petitioner Instituted a Public Interest Litigation before the
Lucknow Bench of the High Court of Allahabad, seeking a declaration
that the MLA stood disqualified notwithstanding the stay granted by the
Sessions Judge. The PIL was dismissed by the High Court on the
ground that since the appellate court stayed the conviction, the
disqualification, which would otherwise stand atiracted, would not

operate from the date on which the conviction has been stayed.

4 The petitioner urges that the seat held by a Member of Padiament
or of the State |legislature becomes vacant upen a disqualification being
incurred under Article 102 or Article 191, respectively. According to the
petitioner, onee the digqualification is incurred under Saction 8 of the
Representation of the People Act 1951 read with Article 102(1){s) or
Article 131(1)(e), the seat becomes vacant sffective from the date of
conviction. Relying on the decision of this Court in B R Kapur v State
of Tamil Nadu', the petitioner contends that under Seciion 383 of
Cr.P.C. the appellate court does not have the power to stay conviction

and can stay only the exacution of sentence.

Article 102 of the Constltution provides thus:

“102. (1) A perzon shall be disquallfied for being chosen as,
ard for being, & member of elther House of Parflamant—
{a) if he holds any office of profll under the Gowernment of
Indfa or the Government of any State, other than an office
deciared by Pariamant by law not to disqualify its holdar;

(2001) T BCC 231



{b) i he Is of unsound mind and stands s0 declared by a
competant cowrt,

(=} It he Iz an undischarged Inschvant;

(d) if ha is not a cltizen of India, or has voluntarly acquired
the clilzenship of a foreign Siabe, or is under any
acknowledgment of aflegiance or adherence o & foreign
State,

{e) if he |s so disqualified by or under any law made by
Parfiament.

[Explanation —For the purposes of this clauss] a persan shall
not be deomed o hold an office of proflt wnder the
Governmest of Indla or the Geovernment of any State by
ragson only that he is & Minister either for the Union or for
such State. 2 [(2) A person shall be disgualified for being a
mambar of alther House of Parllament If he i s0 disguallfled
under the Tenth Schedule.]"

Article 191 of the Constitution providas a disgualification In similar terms
for membership of a legislative assembly or legislative council of a

siate.

The relevant provision In Section 8 of the Rapresantation of the Paople

Act 1951 reads thus:

8. Disqualifilcation on conviction for certain offences.—
[f1) A parson cornictod of an offence punishable under—

(a) section 153A (offence of promoting enmity bebween
different groups on ground of religlon, race, plase of birh,
residence, language, e, and dolng acls prejudicial to
malntenance of harmony) or sectlon 171 E {offence of bribery)
or gection 171F (offence of undue Influence or personation at
gn election] or sub-section (1) or sub-section (2} of section
376 or section 37TEA or secfion 37BB or section 37EC or
sectlon 376D (cHences relating lo rape) or section 498A
[offence of cruslty towards a woman by husband or relative of
a husband) or sub-section (2) or sub-section (3) of section
505 (offence of making statement creating or promoting
enmity, hatred or lll=#ill betwean classes or offenca relating to
such statemnent in any place of worship or in any assembly

4



engaged In the performance of religlous worship or reflglous
caremonies) of the indan Penel Code (45 of 1860); or

(b) the Protection of Civil Rights Act, 1855 (22 of 1855), which
provices for punishment for the preaching and pracfice of
"unicuchablity”, and for tha anforcement of any dizability
arising therefrom; or

(c) section 11 (offence of Importing or axporting prohibited
goods) of the Customns Act, 1962 (52 of 1962); or

[d) sections 10 to 12 (offence of belng a member of an
association daclared uniawiul, offance relating to dealing with
funds of an unlawld association or offence relating to
contravaention of an order made in respect of a notified place)
of the Unlawiul Activities (Prevanilon) Act, 1987 (37 of 1987);
ar

(e} the Foreipn Exchange (Regulation) Act, 1973 (48 o
1973} or

if) the Narcobic Drugs and Peychotropic Substances Acl,
1885 (81 of 1885); ar

ig) section 3 (offence of committing terrorist acts) or section 4
loffence of commitling disnupiive activities) of the Terrodst
and Disruptive Activitles (Prevention) Act, 1987 (28 of 1887);
or

(h) section 7 (offence of contravention of the provisions of
seclion 3 1o &) of the Religlous Instiiutions (Frevention of
Misuse) Act, 1988 (41 of 1988); or

{I} eection 125 (offance of pramoting enmity batween classes
" connection with the election) or section 135 (ofence of
remaval of ballot papers from polling stations) or section 1354
{offence of booth capturing) or clauss (a) of sub-section (2) of
section 136 (offence of fraudulently defacing or fraudulantly
destroying eny nomination paper) of this Act: 1 for]

[} section & (offence of comversion of & place or worship) of
the Places of Worship (Special Provisions) Act 1881], [or]

[k} section 2 (offance of insulting the Indian National Flag or
tha Constitution of India) or section 3 (ofence of praventing
ginging of Mational Anthem) of the Prevenfion of Insulis io
Nafional Honour Act, 1071 (80 of 1871} 4 for]]

[} the Commission of Saill (Preventlen) Act, 1987 (3 of 1968);
or

(m) the Prevention of Corruption Act, 1088 {40 of 1088); or




{n} the Prevention of Terrarlem Act, 2002 (15 of 2002)]

[ghall be dizgualfied, where the convicted person s
santenced fo—

()] only fing, for & period of gix years from the date of
such comviciion;

()  Imprisonment, from the date of such conviction and
shall continue to be disqualified for & further perfod of
six years since his release.]

(2) & person convicted for the contravention of=

(@) any law providing for the prevention of hoarding of
profiteering; or

(b) any |aw reiating 1o the adulteration of food or drugs; or

[c) any provisions of the Dowry Prohibitlon Act, 6 [1961 (268 of
1861)],

and santenced to Imprsonmant for nol less than six months,
shall be disqualified from the date of such conviction and shall
conlinua to be disqualified for a further perdod of six years
slnce his rolease.)

(3] A person convicted of any oflence and sentencad fo
Imprisonment for not less than two vears [other than amy
offence referred to in sub-section (1) or sub-saction (2)] shall
ba disqualified from the daie of such conviction and shall
continua fo ba disqualified for a further perod of sx vears
since his releasa ]’

It has been contended by the petitioner that there is no provision
in the Constitution or in the Representation of the Pecple Act 1951 to
the effect that upon a subsequent stay of conviction by the appeliate or
revisional court, the disgualification shall stand wiped out retrospectively
and that the membership of a convicted Member of Parliament or of the
Lagislative Aszambly or Council shall get revived despite the vacancy
having eccurred from the date of conviction. It has been urged that in

the absence of any constitutional or statutory provision, stay of




conviction can only operate prospectively to enable & person to contest

an election again since membership of the legislature terminates

instantly from the date of conviction.

B

In response to the presant proceedings, a counter affidavit dated

10 April, 2015 has been filed on behalf of the Election Commission of

India stating that:

1)

i)

il

The Election Commission of India supporis the first prayer In the
present Public Interest Litigation;

The Election Commission of India has issued instructions on 13
October 2015 by which it has required the Chief Secretaries to
issue appropriate Instructions to the department dealing with
prosecutions in States and Union Territories to ensure that cases
of conviction of sitting Members of Pariament or of the State
legislature are brought to the notice of the Speaker or Chairman of
the House and the Chief Electoral Officer of the State glong with
the order of conviction within sevan days of the crdar:

In the decision of this Court in Lily Thomas v Unlon of India® It
was observed that there Is an automatic disqualfication upon
conviction and there s no question of postponing the effect of the
disqualification on the ground of giving the member of the

legislature an opportunity to exhaust the remedy of appeal and a

¥ (2013) 7 8CC 853




subsequent stay of conviction cannot retrospectively cure the
disqualification; and

iv) For the purpose of filing the seat which has fallen vacant, it would
not be necessary to awalt the decision of the President or
Govemor under Articles 103 and 182. No decision by the President
or Governor is required on the question of disqualification arising
out of conviction. In view of the decision in P V Narasimha Rao v
State (CBI/'SPE)?, only a 'disputed’ question of disqualification is to

be referred to the President or Governar.

7 The Union government has opposed the petition. In the counter
affidavit which has been filed on behaif of the Union of India through the
Secretary in the Department of Justice, Minlstry of Law and Justice, It
has been submitted that the issues raised in the present petition have
already been considered and decided in the decision of this Court in
Lily Thomas (supra). Moreover, it has been submitted that no
challenge has been addressed in the present petition to any provision of
the Act or the Rulss made under it. The petiticner has only relied on the
provisions of law and on judicial pronouncements on the subject of

disqualification on conviction.

* [1998) 4 BOC 626



8 In response to the Counter affidavit filed by the first Raspondent,
a Hejoinder datad 20 February 2017 has been filed by the petitioner
stating that:

i) The role of the Election Commission commences immediately
with the convictien of a sitting legislator, The EC nesd not await
the receipt of a notification regarding the disqualification and of
the vacancy in the seat by the Secretariat of the legislative body;

and

i) There exists no lagal requirement of a notification regarding the
vacancy in the seat in view of the categorical provision in Article
101{3)(2) and Article 190(3)(a) of the Constitution that the seat

becomes vacant upon conviction,

9 In response to the Counter affidavit filed by the second
Respondent, a Rejoinder dated 10 November 2017 has been filed bry
petitioner submitting that revival of membership retrospectively after a
conviction is stayed, will open a floodgate with convicted MPs/ MLAs/
MLCs approaching the appellate/ revisional court to get a stay on
conviction enabling them to continus even without the protection of

Section 8(4) of the Representation of the People Act 1951,




10  Section 389* of the Code of Criminal Procedure, 1973, empowers
the appellate court, pending an appeal by a convicted person and for
reasons to be recorded in writing to order that the exscution of a
sentence or order appealed against, be suspended. In the decision in
Rama Narang v Ramesh Narang®, a Bench of three judges of this
Court examined the issue as to whether the court has the power to -
suspend a conviction under Section 383 (1), This Court held that an
order of conviction by itself is not capable of execution under the Code
of Griminal Procedure, 1873. But in certain situations, it can become
axecutable in a limited sense upen it resulting in a disqualfication under
other enactments. Hence, In such a case, It was permissible to invoke
the power under Saction 389 (1) to stay the conviction as well. This

Court held:

*49, That takes us to the question whether the ecope of
Section 389(1] of the Code extands to confaring powar on
the Appellate Court 1 stay the operation of the orcer of
sonviction. As stated sarler, if the order of comviction is to
result In some disqualification of the type mentionad in

4 Section 389 provides s folows :
lon of sanfance pending the appask relaase of appallant on ball
{1} Parding &ny appaal by & comicted parson, the Agpelials Gourt may, far reasons (o be recorded
by I in writing, oroar that the exscution of the ssnlance or order appealed againet be suspended
and, giso, If ha Iz In sanfinament, that he be released on bal, or on his own bond.
(2} The power confarrad by this section on an Agpellats Courl may be xercisad also by the High
Court In the case of an appaal by a comisted person ko & Court subomdinate thereds.
[@) Where the comicied person salsfies the Gourl by which he is comdcted thal he Infands 1o
an apaaal, the Court ahall,-
) whate sueh parson, balng on bal, Bs satonced o Imprisanment for & term not exoeeding fres
VEars, ar
fil) whera fha olfence of which such parsan has bean canvicted s a baliable one, and he 15 on bal,
order Biet the convicted person be released on ball, unless thers & speclel reasans for refusing
ball, for such perdcd as will afford sutficiont time o presanl the appeal and obiain the ordes of the
Appallate Court under sub- sactien (1); and tha ssntance of imprisonmant shal, 82 long & ha [s 5o
raleasad an ball, be deemed to be suspendad.
{4) Whan tha appaliant s Litimately sarvenced 1o IMprisanment for 8 tEm o to imprsanment for I,
& tima during which hs |5 8o resssed shall be sxcluded In computing the tem for whish he ls 5o
senfansed.”
5 |1885)2 BCC 513
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Seclion 267 of the Companies Act, we see no reeson why we
should give & nermow meaning to Saction 388(1) of the Code
o debar the court from granting an order to that effect in a fit
case. The appeal under Saction 374 Is essentlally agalnst the
arder of conviction because the order of sentence is meraly
consequential thareto; abelt svan the order of sentence can
be Indepandently challenged If it is harsh and disproportionate
lo the established guilt. Therefors, when an appeal Is
preferred under Sectlon 374 of the Code the appeal ls against
both tha comvction and sentence and thersfore, we sea no
reasch o placs a namow interpretation on Section 388(1) of
the Code not to extand It to an order of convietion, although
hat issue in the Instant case recedes to the background
because High Courts can exercise inherent jursdiction under
Section 482 of the Code if the powsr was not to be found In
Section 385(1) of the Code.”

11 In Navjet Singh Sidhu v State of Punjab® a Bench of two
learned judges of this Court held that a stay of the order of conviction by
an appellate court is an exception, to be resorted to in a rare case, after
the atiention of the appellate court Is drawn to the consequences which

may ensue If the conviction is not stayed. The court held:

“The legal positicn Is, therefore, clear thal an appellate Court
can suspend or granl stay of order of conviction, But the
person seeking stay of conviction should specifically draw the
aftention of the appeliate Court o the consequences that may
arise If the conviction Is not stayed. Unless the attention of the
Court Is drawn to the specific consequences that would follow
on account of the conviction, the person comvicted camnot
obtain an order of stay of conviction. Further, grant of stay of
conviction can be resarted fo In rare cases depsnding upon
the spacial facts of the case "

8 AIR 2007 85 1003

"




i2  The above position was reiterated by a Bench of three judges of
this Court in Ravikant S Patil v Sarvabhouma S Bagali’, after
adverting 1o the =arlier decisions on the issue, viz. Rama Narang v
Ramesh Narang (supra), State of Tamil Nadu v A. Jaganathan®, K.C.
Sareen v CBI, Chandigarh®, B.R. Kapur v State of T.N. (supra) and

State of Maharashtra v Gajanan,'® This Court concluded as follows:-

"It deserves o be clerfied that an order granting stay of
conviction is not the rule but is an exception fo be resoriad to
in rare cesee depending upen the facts of a case. Whara the
execution of the santence is stayed, the conviclian cantinuas
1o operate. But where the conviction iteelf s stayed, the affact
iz that the comviction will not be operathe from the date of
stay. As order of stay, of course, doss notl render tha
conviction non-exdatent, but onfy non-operative. Ba thal as it
may. Inscfar as the present case I8 concemad, an application
was filed specifically seeking stay of the order of comiction
specifying thal consequences | conviclion was nol stayed,
ihat is, tha appellant would incur disqualification to comest the
slaction. Tha High Court after considering the special reason,
granted the order staying the conviction. As the comvetion
itself i stayed in contrast to a stay of execution of the
sertenca, It is not possible to accept the contention of the
regpondent that the disqualificatlon arising out of conwiction
cortinues to oparate even after stay of corviction.”

13 In Lily Thomas (supra), it was urged that in the absence of
Saction 8(4), a Member of Parliament or of the State Legislature would
ba laft without a remedy even If the conviction was “frivolous’. Rejecting

the submission, this Court held (relying on Ravi Kant Patil (supra):

"In the aforesaid case, a contenbon was ralsed by the
respandents that the appelant was disqualified from
pontesting the election to the Legislative Assembly under sub-

7 [2007) 1 BEC BT
& [1p0E) 5 SCC 329
§ fan01) & SOC R4
"WE003) 12 BOG 432
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soction (3] of Section & of the Act as he had bean convictad
far an cffance punishabie under Sections 386 and 376 of the
Penel Coda end it was held by the three-Judge Bench that e
the High Court for speclal ressons hed passed an order
staylng the canviction, the disqualification arlsing out of the
cenviction ceased fo operate after the stay of conviction.
Thersfore, the disqualification under sub-sactions (1), (2) or
(3] of Secion B of the Act will not operate from the data of
ordar of stay of comviction passed by the appellate court
under Section 389 of the Code or the High Court under
Section 482 of the Coda ™"

(]
-

14 These decisions have settled the position on the effect of an order
of an appellate court staying a conviction panding the appeal. Upon the
stay of a conviction under Saction 383 of the Cr.P.C.,, the disqualification
under Section & will not cperate. The decisions in Ravl Kant Patil and
Lily Thomas conclude the issus. Since the decision In Rama Narang, it
has been well-setfied that the appellate court has the power, In an
appropriate case, to siay the conviction under Section 389 besides
suspending the sentence. The power to siay a conviction is by way of an
exception. Before i is exercised, the appellate court must be made
aware of the consequence which will ensue if the conviction were not 1o
be stayed. Once the conviction has been stayed by the appellate court,
the disqualification under sub-sections 1, 2-and 3 of Section & of the
Representation of the People Act 1951 will not operate. Under Article
102(1)(e) and Article 191(1)(e), the disqualification operates by or under
any law made by Parliament. Disqualification under the above provisions

of Section 8 follows upon a convietion for one of the listed offences.

1 |d at page 673
13




Once the conviction has been stayed during the pendency of an appeal,
the disqualification which operates as a consegquence of the conviction
cannct taka or remain In effect. In view of the consistent statement of the
legal position in Rama Narang and in decisions which followed, thers is
no merit in the submission that the power conferred on the appeliate
court u‘ndar Section 389 does not include the power, in an appropriate
case, to stay the conviction. Clearly, the appellate court does possess
such a power. Moreover, It iIs untenable that the disqualification which
ensues from a conviction will operate despite the appellate court having
granted a stay of the conviction. The authority vested in the appellate
court to stay a conviction ensures that a conviction on untenable or
frivolous grounds does not operate to cause serious prejudice. As the
decision in Lily Thomas has clarified, a stay of tha conviction would
relieve the individual from suffering the consequence infer alia of a
disgqualification relatable to the provisions of sub-sections 1, 2 and 3 of

Saction 8.

15  Finally, we may address the relief which has been sought in
prayer clause 5 by which a direction has been sought to the Union
Govarmnmant through the Secratary in the Dapartmant of Justice, Ministry
of Law and Justice, the second Respondent. Prayer clause 5 reads as

follows :

"5. Issue a wiit, order or directlon in the nature of the
Mandemus to the respondent nao, 2 to-
il Iszue a clroular to the Reglstrar General’Reglstrars of

14




&ll High Courls to lasue suitable instructions to all District and
Sossions Judges to ensure that 2 certifled coples of the
judgments In cases attracling disgualification of a sitting
MPMLAMLC under Artiche 1021191 of the Consthution are
made available 1o the state counsel within 24 hours from the
delivary of order regurding sentence for submission to the
concamed District Magistrate,

() issue & ciroular to the Chie! Secrstaries of the
States/Union Termitories for Issulng suitable instuctions to
District Magistrates and the District Governmant Counsal 1o
sand by speed postepacial messanger ana cortified copy of
the judgment and order regarding senfence to the Chief
Elaction Offizer of the state and the othar cerified copy to the

Bocretary GeneralPrincipal Secretary/Secratary of the
concemed Heouse (Lok Sabha/Rajya Sabha/legislative
Assambly/Legislative Council.”

18 No such direction can be issued by the Secretary In the
Depariment of Justice to the Registrars General of the High Courts.
Moreover, following the implementation of the e-courts project, certified
copies of Judgmerts are made available across all courts in a
streamlined manner. The affidavit filed by the Election Commission of
Indla indicates that the Commission has already issued instructions on
13 Ociober 2015 to the Chief Secretarles of all states to ensure that
necessary steps are taken to bring to the notice of the Speaker or
Chairman as the case may be of the House and the Chief Electoral
Officer of the state, an order of conviction within a period of seven days
of the passing of the order. The Election Commission is sufficiently
empowered to take appropriate steps in accordance with law. No further

directions are necessary in that regard.

15




17 The writ petfition shall accordingly stand dismissed. Pending
application, it any, is accordingly disposed of. There shall be no order

as to costs. )
...... -Gl
[DIPAK MISRA]
EEFRFEREED [ 1] (1] [ 1] IIJ
[A M KHANWILKAR]
-
[Dr Dhananjaya Y Chandrachud]
New Dealhl;

September 26, 2018.
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the Election Commission of India vide letter dated 30,01.2024, P10 sent the intimation ofsuch
tranefer to me vide India Post Registsaiion Nuniber EVETOSS6715IN and it wis bogled oo
03.02.2024 (=, onthe 14 Day of filling RTI Applicasion]. T reseived it on 05022024, Based
on: gongeming information svught in e RTT Application, it shall be comeet o say that such
wanster of RTI Application to other public: authority' raises serions questions on the
transparency of the basie principle of demoerasy.

[refer to Letter No 464/INST/2023-EPS Datod 6 June 2023 having fhe subject “Advance
preparation for Bye-elegtions to Lok Ssbhat Assembly Constitienvies in the StatesU/Ts -reg.”
Issued the Eleetion Commission of Tndia to The Chisf Blectoral Officers of all States and DTs.
The Election Commission of India has clearly ingtructed CEOs ofall Stabes and UTs that CEOs
shal]l make the preparative arrangements whenover & bye-election i likcly to be held in any
State: - (1) As soon as the information & received about death, tesignation, disqualification of
any sitting member or sciting aside election of & sitting member under an clection pefition

N
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that causes vacancy of o seat n the House, the CEO shall pursue the issue and find out
whather the Lok Sebla/Legisiutive Assembly has notified the vacancy, whether any Court
has passes order In the context of disqualification etc., and aseertain the vacancy position
and Inform the Seeretary of the Zomal Division iovmediately with a copy to the Secretary,
Planning Division in the Flection Commission of Tndia.

Froin the above ingtrnetion, it is crystal clear that it is the legal and mandatory duty of the Chief
Electoral -Cifficer to find out whether any Court has passed the order in the context of
disgualifiention, ascertain the vecancy position, and inform the Secretary of the Zomal
Division fmmediately with & copy to the Secretary, Planning Division in the Election
Commission of Indis reganding such vacancy,

It & case, if the Chisf Blection Officer doesnt have the information regarding the law/positon
of law concemning the disqualification of the MLA/MF, then any MLA/MP, who acquired the
disqualification and was removed by operation of law, shall continue to hold the position. 1f
the concerned Assemnbly doesn®t issoe the vacancy notification, then the provisions of Seotion
151A of the Bepresentation of People Act 1951 shall continuously be violated, It is the legal
and mandatory duty of fhe Election Commissian of India and the Chiel Election Officer of the
coneerned state to ensure that provisions of the RPA Act 1951 are followed strictiy.

Hence, transferving the RTI Application w's 6(3)-of the R'TI Act 2003 is-done in gross violatiun
of law. Even if the CEO-Uttarakhend didn't possess the information, it is the legally bound
duty of the CEO-Uttrikhsnd to approach sppeopriste suthorities to sequine the: information.
Such trenafiring of RTT Application to the Election Commission of Tndia is saising great
concern on what steps fhe Office of CEO, Utarakband shall take if any MLA/ME belonging
ta Utiarakhand scquired disqualification an conviction and thereafier succeeds in gatting the
stay on comviction.

Whether the Office of CEC Uttrnkhoend shall follow the law defincd/meted by the Hon'bia
SupremieCourt of Indiain the-ctse-of Election Commission of India V5 Bajrang Bahadur Singh
& Dthers WITH Bajrang Baliadur Singh VS His Excellency, the Governor of TRF. & Others
on its Judgement Dated 09.04.20157 If the Oiffice of CEO, Uttarakhand ghall inform the
vacancy infarmation to the Election Commission of Indis in adherence to the Bupra Letier No
464/TNST/2023-EPS Dated 6* June 2023, it shall clarify that there is ne-such taw. And if the
Office of CED, Uttrakhand decidiss not to infosm the casual vacancy, what Jissr does it possess?
1 asked the same.

Dehradun Fils Mirvachan Karyalaya, which is a sub-branch of the Office of CEQ Uttarakhand,
it already disposed of files related to the same law without having any terrtorial jurisdiction
and anthority. The Offveof CEQ Uttarakhand bas full knowledge of the acts of ifs fub-ordinate
offies. T any case, Tt ia the fegsl diuty of the affice of CEO Uttarakhand to hold the knowledge
of the clection-melsted law, Hapecially when it ns dedlt with such matters in the past. The
infyrmation sought is not merely an scadenvic excrcise. T s & practical situafion which has

already arisen, .
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Hence, based oa all explained shove amd the sensitivity of the information sought,
which Is sel-explanatory, L hereby most hombly request the First Appellate
Authority to instruet/order the PIO to-provide the information at the earliest and
in any case within 7 days. I vequest thie: First Appellste Authority o provide the
Flrnﬁppdl:unrdermmﬂﬂh#rwm the PID to smod the
information via emall at sdy.avh rvaliisnmailcom. 1 request the Flest
mm&mmmm@mﬂnﬁﬂuﬁmmmnhgmﬂhﬂme

earliest.
Date; 09022024
Flace: Rishikesh M
= Aparwal
Advoeite
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Application to Conduct Early Hearing on First Appeal Application Dated
09.02.2024 Concerning RTI Application Dated 20.01.2024 submitted by Adv.

Avinash Agarwal

Avinash Agarwal <adv.minashagarwalfigmall.com> , 14 Febnuary 2024 at 15:04
T CEQ Uttarakhend <alacionlSggmail. com=

Date: 14.02.2024

'Ihi
Aast, Chief Electoral Officer/

The First Appellae Authority under the RTT Act 2003
Dffice of the Chief Electoral Officer - Uttarakhand
Dehradun, Uttarakhand :

Applieation to Conduct Early Hearing on First Appeal Application Dated
09.02.2024 Concerning RTT Application Dated 20.01.2024 submitted by Adv.
Avinash Agarwal

Sir,
I refer to the captioned subject. As you know through the RTI Application Dated 20,01,2024, 1 requested

fior the law that pesmits ‘stay/suspension of Conviction' or Acquittal shall reinstate o person back in the
legislature without his being re-elected. RTI Application was transferred to the Election Commission of

India &nd I filed the First Appeal Application against such transfes.

/In the past, I have raised the matter before you where the disquelified MLA is continvously holding the

position in violation of the law. The metter was not related to Uttarakhand. Zile Nirvechan Karyalay

‘Debradun disposed of the cases without having 1erritoriel jurisdiction and authaority. Therefore, 1 had to

raige the matter before vou during the First Appeal Hearing on another RTI case,

The information sought in said RT1 Application Dated 20.01.2024 may help in ensuring the basic
principles of democracy must be followed. Any delay shall result in unrecoverable losses, Hence, in the
‘interest of democratic values and protection of the law of the land, [ hereby most humbly request you to
kindly conduct the First Appeal Hearing 25 soon &s possible.

‘1 thank you for vour positive consideration in advance.

. Sincerely,

ﬁdv Avinash Agarwal
M +01-TO062RO43R

Avinash Agarwal -:u:lv.lﬂnilmrmln:umu.:nn"




3 “ Gmﬂ“ Avinash Agarwal tluuuhnhumlnmnlmm‘-

Application No. 2 to Conduct Early Hearing on First Appeal Application Dated |
09,02.2024 Concerning RTI Application Dated 20.01.2024 submitted by Adv. Avinash |
Agarwal

Avinash Agarwal <adv.avinashagarwal@gmall.com> 20 February 2024 at 1505
To: CED Utiarakhand <alaction08 @gmall.com=

Date: 20.02.2024 |

Th!
Asst, Chief Elecioral Officer

The First Appellate Authority under the RTI Act 2005
Office of the Chief Electoral Officer - Uttarakhand
Dehradun, Uttarakhand

Application No. 2 to Conduct Early Hearing on First Appeal Application Dated
09.02.2024 Concerning RTI Application Dated 20.01.2024 submitted by Adv.
Avinash Agarwal

Sir,

I refer to the captioned subject. I have filed the First Application to conduct an early hearing on 14.02.2024.
Due to the urgent nature of the information sought, [ am submitting a Second Application to condnet an early |
hearing on the First Appeal Application Dated 09,02.2024 conceming the RTT Application Dated 20.01 2024, |

As per instruction issued by BCT vide Letter No 464/NST/2023-EPS Dated 6% June 2023, it is the
mandatory legal duty of the CEO to inform the Elaction Commission of Indis regarding the disqualification ;
of any sitting member as socn g5 the information is received by it. It is seen that the Election Commission of
India is not conducting by-polls in adherence to provisions of law embodied in Section 151A of the |
Representation of the People Act 1951 after a stay on convietion.

Hon'ble Supreme Court of India in the case of People's Union for Civil Liberties and another VERSUS
Union of India end another [WP(Civil) No. 161 of 2004] Judgmen: Dated 23.02.2009 stated that
"Democracy is & part of the basic structure of our Constitution and rule of law and free and fase election are
basic features of democracy.”

As you know through the RTT Applicstion Dated 20.01.2024, I requested for the lew that permits
“stay/suspension of Conviction' or Acquittal shall reinstate & person beck in the legislature without his being
re-clected. In the absence of such 2 law, not conducting the by-poll shall net only violate the stabutory
provisions mentioned in Section 1514 of the Representation of the Peaple Act 1951 but also viclate the basic
features of democrecy and the basic structure of the Constitution,

It is requested to hold & hearing on an urgent basis due to the immense public interest in the matter and the
need for immediate public serutiny. Hence, in the interest of democratic values and protection of the law of
the land, T hereby most humbly request you to kindly conduct the First Appeal Hearing as soon as possible.

I thank you for your positive corsideration in pdvance.

Sincerely,

Adv. Avinash A parwal ; |
M: +01-TOOA2R0435
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e ELECTION GOMMISSION OF INIIA
\ frtes Tes, Se U8, T8 [Hewi—110001
Wirvachan Sadan, Azhokas Roud, New Delhi-110001.
No.4/RTL/43/LET/ECI/FUNC/2024{ 9713 Dated: 16.02.2024
To

Shri Avinash,
‘Chamber Wo. 10, Tehsil Court Compound,
Rishikesh, Dist. Dehradun,
Uttarakhand &

Sub: Right to Information Act, 2005 Regarding.

T R, L ;

- e [

Plesse refer to your RTI application dated 20.0L.2024 tranaferred
{hrough Chisf Electoral Officer, Uttarakhand under Section (3] of the RTI Act,
2005 aad received in the Commission under the RT1 Act, 2005. The point wisc
information/ comments are as under:-

m_[g,_ﬂ_ﬂ_ﬂ:- You -may refer to the Commission's letter No.
4/R11/04/2023[RCC/ 1457, 1458 dated 28.08.2023 (copy enclosed) in this
regard : : .
2. First appesl, if any, may be fMed within 30 deys from the date of receipt of
this letter.
3. The Heteils of First Appefiate Authority are as under: -
Shri T. CykOM, |
| Principal Becretary & FAA,
Election Commission of India,
Nirvachan Sedan, Ashola Road,
' New Delhi-110001
Email: | i

I (NARESH KUMAR]
. UNDER, SECRETARY &
_ CENTRAL PUELIC INFORMATION OFFICER
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ICLE - Application to Cenduct an Urgent Hearing on First Appeal Application Dated 09-02-2024
Concerning RTI Application Dated 20-1-2024 Submitted by.Adv, Avinash Aparwal,
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Application to Conduct an Urgent Hu-ri.ng on First Appeal Appﬁnﬁnn IJH-IEH:I W.ﬁi..ﬁﬁﬁ-ﬂunwmlng_
RTI Application Dated 20.01.2024 submitted by Adv. Avinash Agarwal

1 mesapge

Mwimash Agereal <adv.avinashagarssigmal coms 12 March 2024 gt 14:35
To: CED Utlarakhand <alecticn8@gmail, com=

.| el e -_'_'._..- :,I.i.:_ﬂ_:_._
ey Wi oF e Fates aaa

o= gty w1 EAfe— L 1 2% 1Y Diate: 12.03.2024

To, S IR |

Asst. Chief Electoral Officer/ Tt BHE-)7 AR S
The First Appellate Authority under the RT1 Act 2005

Office of the Chief Electoral Officer - Uttarakhand

Drehsechen, Uttarak hamd

[ refer to the captioned subject. Due to the urgent nature of the infarmation sought, | filed i First Application te conduct an early
hearing on 14.02.2024 and thereafier [ filed the Second Application 1o conduct an early hearing on 20,02.2024. No order has been
passed on snid Applications dated 14.02.2024 and 20.00.2024.

scction 19(06) of the RT1 Act 2005 states that an appeal under sub-section (1) or sub-section {2} shall be dispased of within thirty
days of the receipt of the appenl or within such extended period not exceeding o total of foriy-five doys from the date of filing
thereof, as the case may be, for reasons to be recorded in writing. In the current case. the disposal limit of 30 days for the first
appeal has elapsed, and no hearing notice has been received by me so far.

As per instruction issued by ECI vide Letier No 464/TNST/2023-EPS Dated 6% June 2023, it s the mandntory legal duty of the
CEO tw inform the Election Comimission of India regarding the disqualifiction of any sitting member as goon a$ the information is
received by it Hon'ble Supreme Court of India in the case of People's Union for Civil Liberties and another VERSUS Undon of
India and ancther [WP(Civil) Mo. 161 of 2004] Judement Dated 23.02.2009 stated that "Democracy 15 a part of the basic snecture
of vur Constitution and rile of Taw and free and fare election are basic features of democracy.,”

As you know through the RT1 Application Dated 20.01,2024, 1 requested for the law that permits “stay/suspension of Conviction'
or Acquittal shall reinstate a person back in the legislature without his being re-slected. In the absence of such a law, ot
condusting the by-poll shall not only violate the statutory previsions mentioned in Section 151A of the Representation of the
People Act 1951 but also viclate the bagic festures of democracy end the basic striucture of the Constitution.

Hence, it 15 requested 1o kindly hold a hearing on an wrgent basts due to the immense public interast in the matter and the peed for
immediate public scrutiny. Hence, 1 hereby most bumbly request you 1o kindly conduct the First Appeal Hearing as soon as
possible

I thank you for your positive conzideration m advance,

Smcerely,

Adv, Avinash Agarwal
M U L-TI0AZRO43E

o)
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M Gmail CEO Uttarakhand <election09@gmail.com>

Application u/s 6 of the Right to Information Act 2005
1 massage

Avinash Agarwal <adv.avinashagarwal@gmail. com> 20 January 2024 at 1531
Te: CED Uttarakhand =alectiond8@gmail.com>

Date: 20.01.2024

T,

Publiz Information Officer under BT1 Act 2005
Office of the Chief Electoral Officer - Utiarakhand
Dehradun, Uttarakhand

Application w's 6 of the Right to Information Act 2005

Sir,

Kindly scc the attachment for the RTI Application Dated 20.01.2024. RTI Application Fee is paid vide online Challan
MNo. 007001 24E0036297 (Copy Enclosed).

Sincerely, )
T8 T et afirers

Avinash Agarwal S R, ;
Advocate VNTRET )i VAT o mm—
Enclosures: A/A
2 attachments
gt RTI Application Dated 20012024 (CEQ-UK).pdf J___._—W

155K &
b RTl Fee Challan Number 007001 24E0038237 .pdt

187K i o

a¢lol
8
o s



: @ I FM S e-Challan Bank Reff. No. - EFADLMQJ

Uttarukhand Treasury Form-200({1)
Financial Handbook Val, V, Part- 1l
Faorm Mo, 434A(1)
(Sea Paragraph 417 and 4T8)
Challan form for depositing amount

AR TR

Name of the Treasury/Sub-Treasury/Bank/Bank Branch - State Bank Of India (Payment Gateway)

Staves | {5} Complesed sccessfully

1 Name of the person (designation if necassary or ADVOCATE AVINASH AGARWAL
Drganization on whose behalf amount s baing paid.

b Address Chamber Mo, 10, Tehsil Court L'nm'p-:luni,
Mishikesh, Dhgtrict- Dehrndu

3 | Registration Mumber (if necessary)

4 :Emﬂﬁmﬁgra deposited (for which RTI Application Fee
g | Gross value of Challan i}
6 | MNet value of Challan 0
T Deagrtment Chiel Electoral OfTicer
B | Related ofice for which challan i o be deposil Chief Election Officer Dehradun
9 | Full details of Head of Account 00 - Other Administrative Sendces
10 | 13 Digit code of Head of Alc As per details below
[SLNo.  Senaces Detail Hesad Amount
1 UnderRight to Information Act 2005 0070601180100 10
Total Challan Amount- 10

Amount [in words) - Rs. Ten anly

Signature of deparimental officer with seal ADVOCATE AVINASH AGARWAL
Challan No- 007001 24E0036297 Amount in Figure{Rs.} - 10
Date - 20-JAMN-2024 Amount in words - Bs. Ten only
Receved Through

Bank Refl. Mo, - CPADLMGVO3

Stare Bank Of India { Peyiment Gateway )
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AVINASH AGARWAL

ADVOCATE
MBA, LLM
Chamber Ne. 10, Tehsil Court Compound, Rishikesh, District- Dehradun,
Uttarakhand (Pin Code: 249201)
Email- adv avinashagarwal(@gmail.com Mobile: +91-7906289438

Diate: 20001.2024

To,

The Public Information Officer under the RTT Act 2005
Office of the Chief Electoral Officer - Uttarakhand
Diehradun, Uttarakhand

Sira*am,

Hon'ble Supreme Court of India in the Case of Election Commission of India VS Bajrang
Bahadur Singh & Others WITH Bajrang Bahadur Singh VS His Excellency, the Governor of
U.P. & Others on its Judgement Dated 09.04.2015 clearly noticed tha: “38. ... Nonetheless on
the acquisition of the disqualification by a legislator, he ceases 1o be a legislator forthwith by
operation of law. However, the cessation of the disqualifying factor cannot put such a person
back in the legislature without his being elected once again, of course such person is entitled
to contest any clection under the R.P, Act, the moment the disqualifying factor ceases to exist
as the disqualification is co-terminus with the disqualifying EVENT."

Further to this, the Election Commission of India in its counter affidavit filed in the Hon'ble
Supreme Court of India in the case of Lok Prahari, through its General Secretary S.M. Shukla
VERSUS Election Commission of India & Ors. [WRIT PETITION (CIVIL) Mo. 330 OF 2016]
stated that “'In the decision of this Court in Lily Thomas v Umon of India® it was observed that
there is an automatic disqualification upon conviction and there is no question of pestponing
the effect of the disqualification on the ground of giving the member of the legislature an
opportunity to exhaust the remedy of appeal and a subsequent stay of conviction cannot
retrospectively cure the disqualification.™ * (2013) 7 SCC 653 [Kindly see the Paragraph
Number 6 of the Judgment. Copy of Judgment Enclosed.)

The Election Commission of India issued a Letter No. 464/INST/2023-EPS Dated 6™ June
2023 o the Chief Electoral Officers of all States and UTs and it was stated that “As soon as
the information is received about death, resignation, disqualification of any siiting member
or setting aside election of a sitting member under an election petition that causes vacancy of
a seat in the House, the CEO shall pursuc the issue and find owi whether the Lok

?"% Page 1 of 3



Sabha/Legislative Assembly has notified the vacancy, whether any Court has passed order
In the context of disqualification cic., and ascertain the vacancy position and inform the
Secretary of the Zonal Division immediately with a copy to the Secretary, Planning
Division in the Election Commission of India.”

Tt is seen that ECVOffice of CEO is not performing its role to conduct by-polls after stay on
conviction despite MP/MLA having acquired disqualification due to conviction and his
removal wae automatic by operation of law. This has compelled me to know certain
information concerning law/position of law. Therefore, | hereby most humbly requesting you
kindly provide the following information under the provisions of the RTI Act, 2005:

Detail of the Judgment'Order of the Hon'ble Supreme Court of India passed since date
10.07.2013 in which it is stated that the *stay/suspension of Conviction’ or Acquitial shall
reinsiaie a person back in the legislature without his being re-clected.

Detail of the Law passed’amended by the Parliament since date 10.07.2013 which permits
that the “stay/suspension of Conviction' or Acquittal shall reinstate a person back in the
legislsture without his being re-elected.

Detail of the Ordinance issued in the last & Months in which it is stated that the
*stay/suspension of Conviction” or Acquittal shall reinstate a person back in the legislature
without his being re-elected.

Kindly Note that:

a)

b)

€)

Through Point Number 1, [ am requesting the Judgment'Order of the
Hon'ble Supreme Count of India only. Further to this, through Point
Mumber 2, T am requesfing information on the law passed/amendad by
the Parliament (i.c., passed/amended by the Lak Sabha and Rajya Sabha
and thereafter assented by the Hon'ble President of India) and it deesn™
include any decision taken by the Lok Sabha Secretariat or Rajyva Sabha
Secretanial

Through Point Mumber 1 and 2, | am sccking information on the
“JTudgmenv'Order and law passed/amended” which was passed/amended
post 10.07.2013, The Hon"ble Apex Court declared Section 8(4) of the
Representation of People Act 1951 ultra-vires the constitution in the case
of Lily Thomas vs Union OF India & Oms WRIT PETITION {CIVIL)
MO, 490 OF 2005 on 10.07.2013,

When I stated, “Tt is seen that ECL/'Office of CED is not performing its
role to conduct by-polls after stay on conviction despite MPMLA
having acquired disqualification due to conviction and his removal was
automaiic by operation of law™, | am not talking about Office of CEQ,
Uttarakhand in particular.

Information stated before secking information was provided for clanty
of information sought. T am not seeking any clarification or justification.
I am simply secking the information under the Provisions of RTT Act

2005,
g\-\by Page 2 of 3




Purpose of requesting the above information: T need the above-sought information for
preparing the WRIT/PIL Petition,

Based on the importance of the requested information and the matter
involved, which is self-explanatory, I request the PIO to provide the
information at the earliest.

Sincerely,
Dvate: 20.001.2024
Place: Rishikesh

Avinash Aparwal
Advocate

Enclosureg’Judgment of Hon'ble Supreme Court of India in WRIT PETITION (CIVIL)
No. 330 OF 2016.
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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL JURISDICTION

WRIT PETITION (CIVIL) No. F 2016

Lok Prahari, through its General Secretary
S.N. Shukia ... Petitioner

Versus

Election Commission of India & Ors. ... Respondents

JUDGMENT

nanjaya ¥ Chandrachud, J

1 The petitioner, Lok Praharl, is a sociely registered under the
Societies' Registration Act 1860 with objects pertaining to public

governance and administration. It has invoked the jurisdiction of this

et e i

E@Quur{ under Article 32 of the Constitution, in the present Public Interesl

1rL
g

Litigation through its General Secretary, who appeared in person. The




following amongst other reliefs have been sought:

1 “Declara that since the law does not provide for stay of
conviclion, even in case of stay of convicion by the appelate
court for an offence attracting disqualification under Section 8
al RP Acl, 1951, any such slay order doas nat have the affect
of wiping out the disqualification and reviving the membearship
with retrospactive effest and conseguently, the seat of the
concamead member Is deemed o have beome wvacant with
effect from the date of conviction in terms of Adticle 101(3){a)
and 190{3){a) of the Constitution.

£ [Declare thal as & consequence of the declaralion as per 1
above, any member of Pafiament of Siate legislature who
becomes subject o disqualification menfioned i Aricle
1021 yie) or 19¥41){2) shall be liable 1o penalty under Ariicla
104123 notwithstanding any order of the appelata’ revisional
codrt purporting to stay his conviction for an offence attracting
disguakfication menticned in Section B of AP Ack, 1951,

3 issue a wril, order of direction in the nature of Mandamus 1o
the respondant no. 1 fo issue within 24 hours of receipt of
cartified copy of the judgment and order regarding sentence
the notificaion regarding disgualification and consequent
vacancy of the seat of the concemed MPMLAMLE with
efiect from the date of his'her comviction as a result of hisher
disqualification for an offence under Section B(1)(2) and (3) of
the Representation of the People Act, 1951,

4 issue a wril, order of direction in the nature of Mandamus fo
the respondent no. 1 to ensura action for filing the vacancy of
the seat of a member of Parlament'State legislature as per
Section 151 of the BP Act, 1951 disragarding any order of tha
appefate’ revisional courl purporting o stay of convicbon for
an offence attracting disqualification menticnad in Section 8 of
AP Az, 1851..°

2 An erstwhile member of the Legislative Assembly in the State of
Uttar Pradesh was convicted of offences under Sections 353, 504 and
506 of the Penal Code and was sentenced to imprisonment. In appeal,
the District Court stayed the execution of the sentence and of the

convicton.
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3 The petitioner instituted a Public Interest Litigation before the
Lucknow Bench of the High Court of Allahabad, seeking a declaration
that the MLA stood disqualified notwithstanding the stay granted by the
Sessions Judge. The PIL was dismissed by the High Court on the
ground that since the appellate court stayed the conviction, the
disqualification, which would otherwise stand attracted, would not

operate from the date on which the conviction has been stayed.

4 The petitioner urges that the seat held by a Member of Parliament
or of the State |egislature becomes vacant upon a disgualification being
incurred undear Article 102 or Article 191, respectively. According to the
petitioner, once the disqualification is incurred under Section 8 of the
Representation of the People Act 1951 read with Aricle 102(1)(e) or
Article 191(1)(e), the seat becomes vacant effective from the date of
conviction. Relying on the decision of this Court in B R Kapur v State
of Tamil Nadu', the petitioner contends thal under Section 389 ol
Cr.P.C. the appellate court does not have the power to stay conviction

and can stay only the execution of sentence.

Article 102 of the Constitution provides thus:

*102. (1) A person shall be disqualified for being chosen as,
and for being, a member of efther Housa of Parliamani—
(a} If he holds any office of profit under the Government of
India or the Government of any State, other than an office
daclared by Parliamant by law not to disqualify its holder;

Via001) 7 S0C 23
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(&) i he s of unsound mind and stands so declared by a
competent court;

{c) It he ks an undischarged insohwent;

{d} If he is nol a citizen of India, or has voluniarily acquired
ihe citizenship of a foreign Siate, or is under any
acknowledgmant of allegiance or adherence to a foreign
Siate:

(g} il he i so disqualified by or undar any law made by
Parliamant.

[Explanation—Far the purposes of this clause] a person shall
not be deemed o hold an office of profit wunder the
Gavernment of India or the Govemnmenl of any State by
reason only that he is a Minister either for the Undon or for
such State. 2 [(2) A person shall be disgualified for being 2
member of gither House of Pardiament if he iz so disqualified
under the Tenth Schedule.]”

Article 191 of the Constitution provides a disqualification in similar terms
for membership of a legisiative assembly or legislative council of a

state.

The relevant provision in Section 8 of the Representation of the People

Act 1951 reads thus:

“E. Disqualification on conviction for certain offences. —
[(1) A person convicted of an offence punishable under—

{a) zection 153A [cflence of promofing enmily betwaen
different groups on ground of religion, race, place of birh,
residence, language, eic., and doing acts prejudicial to
maintenance of harmony) or section 171E (offence al bribery)
or saction 171F {offence of undue influence or personation at
an election) or sub-section (1) or sub-section (2} of section
376 or spchion 376A or section 376B or section 376C or
section 376D (offences relating to rape) or section 498A
ioffence of cruelty towards & woman by husband or relativa of
a husband) or sub-section (2) or sub-section (3} of section
505 (offence of making statement creafing or promating
anmity, hatred or [II-will bebween classes or offence ralating to
such slatement in any place of worship or in any assambly

4




engaged in the perdformance of religious worship or refigious
ceremonies) of the Indian Penal Code (45 of 1850} o

(b} the Protection of Civil Righls Act, 1955 (22 of 1355), which
provides for punishment for the preaching and praciice of
“untouchability’, and for the enforcement of any disability
arising therefrom; or

{c) section 11 (offence of importing or exporling prohibited
goods) of the Customs Act, 1962 (52 of 1962); or

(d) sections 10 o 12 (oMence of being a member of an
association declared unlawful, offence refating to dealing with
funds of an unlawiul association or offence relatng fo
canfravention of an order made in respect of a notified place)
of the Unkawiul Activities (Prevention) Act, 1967 (37 of 1967);
or

(&) the Foreign Exchange (Regulation) Act, 1873 (46 of
1973); or

{y the Marcofic Dugs and Psychotropic Substances Act,
1985 (81 of 1985); or

{@) section 3 (offence of committing lerronst acts) or section 4
(offence of committing disruptive activities) of the Terrorist
and Disruptive Activities (Prevention) Act, 1987 (28 of 1887);
ar

(h) section 7 (offence of coniravention of the provisions of
section 3 1o 6) of the Religious Institutions (Prevention of
Misuse) Act, 1986 (41 of 1988); or

) section 125 (offence of promoling enmity between classes
in connectian with the elaction) or section 135 (offence of
removal of ballot papers from polling stations) or section 1354
{offance of booth capturing) or clause (a) of sub-section (2) of
section 136 (offence of fraudulently defacing or fraudulently
destroying any nomination paper) of this Act; 1 [or]

[[]) section & {offence of conversion of a place or worship) of
the Places of Worship (Special Provisions) Act 1991], [or]

l(k) section 2 [offence of insulting the Indian Natonal Flag or
the Canstitution of India) or section 3 (offance of preventing
singing of Mational Anthem) of the Pravention of Insulls 1o
Mational Honour Act, 1971 (B3 of 1971) 4 [ar);]

[(1) the Commission of Sati (Prevention) Act, 1887 (3 ol 158H);
or

im} tha Prevention of Comuption Aci, 1988 (49 of 1988); or
&

C



{n) the Prevention of Terrorism Act, 2002 (15 of 2002),]

[shall be disqualified, where the convicted person is
sentenced lo—

(i) anky fine, for a perod of six years from the date of
such conviction;
{ii) imprisonmend, from the date of such conviction and

shall continue fo be disqualified for a further period of
six years since his release.]

(2) A person convicted for the contravention of—

(8] any law providing for the prevention of hoarding or
profiteering; or

(b1 any law ralating to the adulteralion of food or drugs; or

(c) any provisions of the Dowry Prohibition Act, 6 [1961 (28 of
1961}

and santenced to imprisanmant for nol lass than six manihs,
shall be disqualified from the date of such conviction and shall
continue o be disqualified for a further period of six years
since his release. ]

(3) A person conwicted of any offence and sentenced to
impriscnment lor not less than two years [other than any
offence referred to in sub-section (1) or sub-section [2)] shal
be disqualified from the dele of such convichion and shall
contnue to be disqualified for a further period of six years
since his release.]”

It has been contendad by the petitioner that there is no provision
in the Constitution or in the Representation of the People Act 1951 to
the effect that upon a subsequent stay of conviction by the appellate or
revisional court, the disqualification shall stand wiped out retrospectively
and that the membership of a convicted Member of Parliament or of the
Legislative Assembly or Council shall get revived despite the vacancy
having occurred from the date of conviction. It has been urged that in

the absence of any constitutional or statutory provision, stay of

G
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conviction can only operate prospectively to enable a person to contest
an election again since membership of the legislature terminates

instantly from the date of conviction.

6  Inresponse to the present proceedings, a counter affidavit dated

10 April, 2015 has been filed on behalf of the Electon Commission of

India stating that:

i) The Election Commission of India supports the first prayer in the
present Public Interest Litigation;

iy The Election Commission of India has issued instructions on 13
October 2015 by which it has required the Chief Secrelanes o
issue appropriate instructions to the department dealing with
prosecutions in States and Union Territories to ensure that cases
of conviction of sitting Members of Parliament or of the Slale
legislature are brought 1o the notice of the Speaker or Chairman of
the House and the Chief Electoral Officer of the State along with
the order of conviction within seven days of the order;

ji} In the decision of this Court in Lily Thomas v Union of India® it
was observed that there is an automatic disqualification upon
conviction and there is no question of posipening the effect of the
disqualification on the ground of giving the member of the

legislature an opportunity to exhaust the remedy of appeal and a

?{2013) ¥ S0C 652



subsequent stay of conviction cannot retrospectively cure the
disqualification; and

iv) For the purpose of filling the seat which has fallen vacant, it would
not be necessary to awail the decision of the President or
Governor under Articles 103 and 192. No decision by the President
or Govemnaor is required on the question of disqualification arising
out of conviction. In view of the decision in P V Narasimha Rao v
State (CBI/SPE)? only a 'disputed’ question of disqualificafion is 1o

be reterred to the President or Governor.

7 The Union government has opposed the petition, In the counter
affidavit which has been filed on behalf of the Union of India through the
Secretary in the Department of Justice, Ministry of Law and Justice, it
has besn submitted that the issues raised in the present petition have
already been considered and decided in the decision of this Court in
Lily Thomas (supra). Moreover, it has been submitted that no
challenge has been addressed in the present petition to any provision of
the Act or the Rules made under it. The petitioner has only relied on the
provisions of law and on judicial pronouncements on the subject of

disqualification on conviction.

119498} 4 SCC 628
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B in response to the Counter affidavit filed by the first Respondent,
a Rejoinder dated 20 February 2017 has been filed by the petiioner
stating that:

i) The role of the Election Commission commences immediately
with the conviction of a sitting legislator. The EC need not await
the receipt of a nofification regarding the disqualification and of
the vacancy in the seat by the Secretariat of the legislative body,

and

i) There exists no legal requirement of a notification regarding the
vacancy in the seat in view of the categorical provision in Article
101(3)(2) and Article 190(3)(a) of the Constitution that the seat

becomas vacant upon conviction.

9 In response to the Counter affidavit filed by the second
Respondent, a Rejoinder dated 10 Movember 2017 has been filed by
petitioner submitting that revival of membership retrospectively after a
conviction is stayed, will open a floodgate with convicted MPs/ MLAs/
MLCs approaching the appellate/ revisional court to get a stay on
conviction enabling them to continue even without the protection of

Section 8(4) of the Representation of the Pecple Act 1851,




10 Section 389" of the Code of Criminal Procedure, 1973, empowers
the appellate court, pending an appeal by a convicted person and for
reasons lo be recorded in writing to order that the execution of a
senlence or order appealed against, be suspended. In the decision in
Rama Narang v Ramesh Narang®, a Bench of three judges of this
Court examined the issue as to whether the court has the power io
suspend a conviction under Section 389 (1). This Court held that an
order of conviction by itself is not capable of execution under the Code
of Criminal Procedure, 1973. But in certain situations, it can become
executable in a limited sense upon it resulting in a disqualification under
other enactmeants. Hence, in such a case, it was permissible to Invoke
the power under Section 389 (1) to stay the conviction as well, This

Court held:

“19. That takes us lo the question whether the scope of
Section 389(1) of the Code extends to conferring power on
ihe Appellale Courl to stay the operation of the order of
comviction, As stated earier, i the order of conviclion is to
result in zome disquakfication of the type menlionad in

4 Seclion 389 provides as lollows :
“Suspensiof of senbence pending the apoeal; relsasa of appeliant on bal,
(1) Pending any appeal by & comached person, the Appellase Court may, for reasons bo be recorded
by it in weiting, ardar that the exesution of the sentonce or ardar appealed againgt ke suspanded
and, alsa, if ha is in confinament, that he be raleased on ball, or on s awn Baad,
12 The powar conlarmad by this section on an Appefate Cowt may be exarcised aiso by the High
Court in the case of an appeal by 3 convicted parson o Courl subordinata tharalo,
3 Whene the comvicted persan satisfies the Court by which he B comdsted 1that be mbends o
presant an appeal, tha Court shall,-
1] where sueh parson, being on bail, is sentencad to imprizonment for & term not exceading thies
YEArs Of
{ii] where b alfence of which such parson has been convicted k& a bailable cme, and he & an bail,
arder that the comvicked person be meleased on ball, unless there ane special reasons for refusing
ball, for guch padod as wil afford sufficient time 12 present the appeal and obtain the orders of tha
Appelate Coart undar sun- saction (1]; and the senencs ol mpaganment shall, o lang as he is so
releasad on bai, be deemed to be suspendad,
{4 Whan tha apgallant is wismalely sanisnced o imprsoomant lor & berm or {0 impriscomant dor 4o,
the timee during which he s 80 relsased shall be sxciuded in compuling the tarm for which he 15 50
sentenced,”

5 (1985 2200 613
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Section 267 of the Companies Act, we see no reason why wa
shoud give a narow meaning 1o Section 389(1) of the Code
1o debar the court from granting an order o that effect in a fil
case, The appeal under Seclion 374 is essentially against the
arder of corviclion because the order of sentenca |s marely
consequential thereto; albeit even the order of santence can
be independantly challenged if it is harsh and disproportionata
to the estzblished guilt Therefore, when an appeal is
praferred under Saction 374 of the Code the appaal is against
bath the conviction and sertence and therefora, we see no
reason 1o place a narrow irerpretation on Section 388(1) of
the Code not 1o extand it 1o an order of conviction, although
thal issue In the instant case recedes lo the background
because High Gourts can exercisa inherent jurisdiction under
Saction 482 of the Code If the power was not to be found in
Section 382(1) of the Coda.”

11 In Navjot Singh Sidhu v State of Punjab® a Banch of two
learned judges of this Court held that a stay of the order of conviction by
an appellate court is an exception, to be resorted 1o in a rare case, after
the attention of the appallate court is drawn to the consequencas which

may ensue if the conviction is not stayed. The court held:

“Tha lagal position is, therefore, clear that an appellats Court
can suspend or grant slay of order of comvichon. But the
persan seeking stay of conviction should specificaliy draw the
aftention of the appellate Cour to the consequences that may
arise if the conviction is not stayed. Unless the atention of the
Courl is dravn to the specific conseguancas that would follow
on account of the conviclion, the person convictad cannol
obtain an order of stay of conviction. Further, grant of stay ol
eonviction can be resorted 1o In rare cases depending upon
the special lacts of the case.”

& AR 2007 SC 10043
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12  The above position was reiterated by a Bench of three judges of
this Court in Ravikant S Patil v Sarvabhouma S Bagali’, after
adverting to the earlier decisions on the issue, viz. Rama Marang v
Ramesh Narang (supra), State of Tamil Nadu v A. Jaganathan®, K.C.
Sareen v CBI, Chandigarh®, B.R. Kapur v State of T.N. (supra) and

State of Maharashira v Gajanan.'" This Court concluded as follows:-

“I deserves to be clarified that an order granting stay of
comaclion is mol tha rule but is an exception 10 be resored
In rarg cases depending upon the facts of a case, Where the
axetubon ol the sentence is stayed, the conviction continues
to operate. But where the canviction itself is stayed, the effact
Is that the conviction will not be operative from the date of
slay. As order of stay, of course, does not render the
comichion non-exisient, but only non-operaiive. Be that as it
may. Insofar az the present case is concernad, an application
was filed specifically seeking stay of the order of conviction
specifying that consequences if conviction was not stayed,
that is, the appelant would incur disqualificafion to contest the
election, The High Court after considering the special reason,
granied the order staying the conviclion. As the conviction
itselt s slayed in conlrast o a stay of execution of the
sentence, it is not possible fo accept the contention of the
respondent that the disqualification arising out of conviction
conlinuas to operate evan after stay of conviction.”

13 In Lily Thomas (supra), it was urged that in the absence of
Section B(4), a Member of Pariament or of the State Legislature would
be left without a remedy even if the conviction was “frivolous”. Rejecting

the submission, this Court held (relying on Ravi Kant Patil (supra):

“In the aforesaid case, a conlenbion was raised by thae
respondants that the appellant was disqualified from
contesting the election to the Legisiative Assembly under sub-

T (2007} 1 SCC 473
®[1996) 8§ SCC 120
¥ [2001) B SCC S84
'0(2003) 12 SCC 432
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section {3} ol Section 8 of the Act as ha had been convicted
tar @n offence punishable under Sections 366 and 376 al tha
Penal Coda and it was hald by the three-Judge Bench that as
the High Court for specal reasons had passed an order
staying the conviction, the disqualification arising out of the
canviction ceased 1o operzte after the stay ol conviction.
Therefore, the disqualification under sub-sections (1), (2) or
{3) of Section 8 of the Act will not operate from the date of
arder of stay of conviction passed by the appellate court
urder Section 330 of the Code or the High Court under
Section 432 of the Code,™’

14  These decisions have settled the position on the effect of an order
of an appellate court staying a conviction pending the appeal. Upon the
stay of a conviction under Section 383 of the Cr.P.C., the disqualification
under Section 8 will not operate. The decisions in Ravi Kant Patil and
Lily Thomas conclude the issue. Since the decision in Rama Narang, it
has been well-setfled that the appellate court has the power, in an
appropriate case, to stay the conviction under Section 389 besides
suspending the sentence. The power fo stay a conviction is by way of an
exception. Before it is exercised, the appellate court must be made
aware of the consequence which will ensue If the conviction were not to
be stayed. Once the conviction has been stayed by the appellate court,
the disqualification under sub-sections 1, 2 and 3 of Seaction 8 of the
Representation of the People Act 1951 will not operate. Under Article
102{1)(e) and Ardicle 191{1)(e), the disqualification operates by or under
any law made by Parliamant, Disgualification under the above provisions

of Section 8 follows upon a conviction for one of the listed offences.

't |d a1 page 673
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Once the conviction has been stayed during the pendency of an appeal,
the disqualification which operates as a consequence of the conviction
cannot take or remain in effect. In view of the consistent statement of the
legal position in Rama Marang and in decisions which followed, there is
no mernt in the submission that the power conferred on the appellate
courl under Section 389 does not include the power, in an appropriate
case, to stay the conviction. Clearly, the appeliate court does possess
such a power. Moreover, it is untenable that the disqualification which
ensues from a conviction will operate despite the appellate court having
granted a stay of the conviction. The authority vested in the appellate
court to stay a conviction ensures that a conviction on untenable or
frivolous grounds does not operate to cause serious prejudice. As the
decision in Lily Thomas has clarified, a stay of the conviction would
relieve the individual from suffering the consequence inter alia of a
disqualification relatable to the provisions of sub-sections 1, 2 and 3 of

Section 8,

15  Finally, we may address the relief which has been sought in
prayer clause 5 by which & direction has been sought to the Union
Government through the Secretary in the Department of Justice, Ministry
of Law and Justice, the second Respondent. Prayer clause 5 reads as
follows !

“8. Issue a wril order or direclion in the nawre of the

Mandamus 1o the respondent no, 2 to-
fi issue a circular to the Hegistrar General/Registrars of

14



all High Courts to issue suitable irstruciions to all District and
Segsions Judges to ensure thal 2 cerified copies of the
judgments in cases atracling disqualificalion of a siting
MPMLAMLE undar Article 1027191 al the Constitution are
made available 1o the state counsel within 24 hours from the
delivery of order regarding sentence lor submission 1o the
concemed District Magistrate,

(i)  Issue a circular to the Chiel Secretaries of the
States/Union Temitories for issuing suitable instructions to
District Magistrates and the District Government Counsel to
sand by speed post/special messenger one certified copy of
the judgment and order regarding sentence lo ihe Chief
Election Officer of the state and the other certilied copy 10 the
Secretary General/Principal Secretary'Secretary of the
concerned House (Lok SabhaRajya Sabhallegislative
Assembly/Legislative Council.”

16 Mo such direction can be issued by the Secretary in the
Deparimant of Justice to the Registrars General of the High Courts.
Moreover, following the implementation of the e-courts project, certified
copies of judgments are made available across all courts in a
streamlined manner. The affidavit filed by the Election Commission of
India indicates that the Commission has already issued instructions on
13 October 2015 to the Chief Secretaries of all slates to ensure that
necessary steps are taken to bring to the notice of the Speaker or
Chairman as the case may be of the House and the Chief Electoral
Officer of the state, an order of conviction within a period of seven days
of the passing of the order. The Election Commission is sufficiently
empowered to take appropriate steps in accordance with law. No further

directions are necessary in that regard.

15



17  The writ petition shall accordingly stand dismissed. Pending
application, if any, is accordingly disposed of. There shall be no order

as to costs.
o CJl
[DIPAK MISRA]
B EE SRR EEN NI IR R EE S lillllilillilﬁlll’J
[A M KHANWILKAR]
—
[Dr Dhananjaya ¥ Chandrachud]
New Delhi;
September 26, 2018.

16







-

fewawat wa7, wom W, 4 gy A9 WA IR, SeveT—248001

email id election(9@gmail.com =i w0 (0135) — 211360, FT13s51 TR A (0138) —27iaT2d
e 2 507/ XXV- R202] _ EEEIg A1 |4 T, 2023

T
21 wfg=me A,
TEdide,
HER TEI-10, TS Bt SEEUS, Hige
aﬁ@ | I:E'I?I—'é'ﬁﬂ adv avinashagarwal@gmail.com)

faag— First Appeal Application U/S 19(1) of the Right to Information Act 2005,

HETE,

T wwE fAyy & w@dw 4 wfily afer ) vEe 5w feten aRe,
IS T IS W 2447 fEATE 12 fammv, 2023 @ W TREW w1 B FY 99 &
FquTer ¥ e wfifem, 2005 @ arla Reie 25 orewER, 2003 & AW W a9 g aifeg

Fremiam dw o ofta @ o v & -
HE—1 | NGRS W =1 NGsP dide W uTE BS & —
(1) NGS2533011945, (2) NGS1018152950, (3] NGS3111100255,
{4) NGSB053070501, (5) NGSB053070501, (5) NGSI822873306, (7) NGS35551188082

fag wEm—2 | &t WT TR, WEE TMER. 2 a4 A 0 2y

fig WEm—3 | TRITAAN NGSP Uied W WTa Rl ) Sraeee oht wehd wY wer
HY T # A T 2| (Hee-1, 7% Wer—o1 W 20 @)

fiy wea— |nese wida W W [l /oM Yo T RGBT 9UF T 5 T
g 5 gﬁaﬁﬁ%ﬁwﬁﬁﬂwqﬁﬁﬁwﬁﬁm—awwﬁﬁ
|

fi wer—6 | e Fatas sfierd arafea g foe Fatee afae™), S8veT § o w=d
Teefir 02 3FTH, 2023 BT S0 B B U W 2448 RAE 12 fEmaw o023
ﬁmﬁmmﬁﬁ,wﬁmﬂqmﬂhﬁﬁﬁﬁﬁaﬂmﬁﬁhﬂﬂﬁmﬁ
¥ faseht ® omrvme et w=fa o & fwa 9 5o B
(HeTF—2 T H&I1-21 | 27 7%, F 7 )

fivg wie—7 | San fgall & wwaitre w=m A e 4 9 6 W ated &

ﬁ'-’% T | Mipsiices.uk.gov.in

[ dwm—e | 4 ¥ foE oo, | #f1 = T,
HAATT AR, U adrefia st v
AT e arfererd, wETas e frare e,
1= Fate feen sy, Sevgs | | Ierars |
AT D135—2713724 T © 0135—2713551
H15, 9411740189 1., 989795591
AaE T
He™d : Qi | Bl 28 T | ‘g,_g.J\tmﬁ‘&_
(et fo )
I e v
2507 ; wi® qE ARrEn |

T XXV- /202
wferferfa:— MHmfﬁmﬂﬂﬁmﬂmﬁmaﬁWf@m

Shilt ;EEE.
HHAT A o
dm gE A |







6y

Complainant Type

Complaint [T

Date of Lodging Complaint

State
Dastrict :
AC:

Complaint Level

Subject

Complaint Against Political Party

Brief Description about complaint

HoliAh F -4 (418

Complaint Details

: NGS Website

: NGSZS33011945

voDet 1002023 11:56AM

: Uttarakhand

. Dehradun

: Rishikesh

i BINGLE-AC

: PARTY RELATED COMPLAINTS

: Lrefer to Complaint ID NGE1019152959 Dated 18.09.2023 and its disposal dated

04,10.2023 and other gricvances mentioned and referred 1o in said Complaint Dated
18.09.2023. Initially, said Complaint Dated 18.09.2023 was forwarded with a request
"Kindly resolve the issue at the earliest.” on 19.09.2023 and thereafter, it was

disposed of with Disposal Status "Resolved” on 04.10.2023 and it was stated "sir, 39
Fratey & v3 T 883 fEAie 02-08-2023 B ue Rrpme g fafe
el Iaaravs ot e ot s @1 smumt gl # s wRrar e @ R e
3o+t RreTaa vy e sifterd &) election{%@gmail.com T Haa
&1 BP H, WS FAETR 70 FrRfey @ GEfa T8 21, 1 am again raising strong
objection on the way the said Complaint Dated 18.09.2023 was disposed of. Initially,
it was forwarded with a request 1o resolve the issue at the carlicst, and, thereafier it
wias disposed of while stating that the complaint iz not related to this office.
Concemned Officer, who closed the Complaint, didn"t inform to who the said
Complaint Dated 18.02.2023 was forwarded. It is also not informed 1o me what
action has been taken by the CEDQ, Uttarakhand on my Complaint despite my
complaint was forwarded to the CEQ, Uttarakhand on 02 082023 1 am really
shocked to see this behaviour on such a sensitive matter. It is pot me who iz
Mling/submitting my Complaint to the Zila Nirvachan Karyalaya, Dehradun. And i
the concemed officer considered that Zila Nirvachan Karyalaya, Dehradun is not an
appropriate authority, it is expected from him to transfer the Complaint to the
appropriate authority of the Election Commission of India, Zila Nirvachan Karvalaya,
Dehradun has absolutely failed 1o inform under what authority or jurisdiction. it is
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acquire the special knowledge that the Election Commission of India may possess
(Details of Law passed’amended by Parlisment, Ordinance, and the Judgment of
Hon'ble Supreme Court of India). It could have clarthed why the Election
Commission of India dida’t announce the election for the Legislative Assembly of
43-Malviva Nagar, New Delhi. But | find it really shocking to sec that the CPIO
instead of providing the requested information/reply, stated that “Case details viz
case type (Writ Petition/ Public Interest Litigation etc.), case number, Parly name,
filing year ¢te. have not been provided by you, Information may enly be provided if
the details of the case are specially provided and the same is available with the
Commiszion.” It is really shocking to see that the Public Authority 15 asking for
information from the applicant. Mo doubt, if | had such information regarding the
change m law, I never have filed the Applications Dated 30.06.2023 and 24.07.2023,
Against the response of CPIO, [ filed a First Appeal Application and requested the
First Appellate Authority that “Based on the importance of the requested information
and the matter involved, which is self-explanatory, 1 request the First Appellate
Authority to conduct a vintual/online hearing as soon as possible before passing the
First Appellate Order. T most humbly request not call in Physically and conduct the
hearing online only.” Despite my expressed request to conduct the hearing, the First
Appellate Authority didn't conduct the hearing and passed the First Appellate Order.
Here, [ would like to clarify that the Central Information Commissien in the Case of
Mr. R.K. Jain v, Department of Legal Affairs Second Appeal Number

CLCASASASZ01 4000254 observed that “Passing orders m first appeal without hearing
or sending heanng notice is illegal and will render the order invalid,” The Election
Commission of India vide Press Note No. ECL'PN/57/2023 Dated 09.10.2023
announced the General Eleetion to Legislative Assemblies of Chhattisgarh, Madhya
Pradesh, Mizoram, Rajasthan and Telangana. Further, the Election Commission of
India vide Press Note No. ECT/PN/58/2023 Dated 09.10.2023 announced the
Schedule for Bye-election in 43-Tapsi (ST) Assembly Constituency of Nagaland. The
election Commission of India remained absolutely silent for conducting the Bye-
election for the Legislative Assembly of 43-Malviya Nagar, New Delhi. As per my
best knowledge and understanding of the law and its provision, the by-poll for the
Legislative Assembly of 43-Malviva Nagar, New Delhi is due for more than 32
Menths. T am trying to find the version of the Election Commission of India for nod
conducting the By-poll so far. [t may help me to decide whether 1 should pursue the
matter or drop it I 1 find the 2ct of not conducting a by-poll by the Election
Commission of India Justifiable and in accordance with the law of the land, 1 shall
drop the matier. In all conditions, the law of the land must prevail. It is expected from
the Grievance Handling Officer to ensure the law of the land prevails mn all
conditions. Hence, being a responsible citizen of India, [ am submitting the
present/current grievance with a request to kindly 13sue the necessary notification and
update me on the progress of my Applications Dated 30.06.2023 and 24.07.2023. It is
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to resolve the current grievance. | ensure full cooperation from my side. Regarding
this, | request to do the online/virual communication only to ensure fast and secure
communications. I believe this time my gricvance shall be resolved and the concerned
authority/officer shall act in accordance with the provisions of law. ]

Redreseal Time Period (max.) g |
Disposal Status : Closed
Complainant Delails
Full Mame : Adv. Avinash
Location : State: Uttarakhand Distriet :: Dehradun AC :: Rishikesh
Mobile No. : 7906289438 Valid Email ID : adv.avinashagarwal@gmail com
_ Back _
Jrerion Ihase Agtinn Takan ¥ A.rqwﬂt_..q: User [Acriom Taken User [ispesal Smeus
[t 12 2023 1 0EPM e, sl fireemea o wwiem 3 T W ) [pEo wrs. senita |Resatee
Disposed type | —Select- - v

Action Taken |
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Complainant Type

Complaint ID

Date of Lodging Complaint

State

Dhstraet :

AC :

Complaint Level

Subject

Complaint Against Poliical Party

Briefl Description about complaint

=
e
mﬂﬂi_ﬂﬂnwﬂ\
m&ﬂnuﬁﬂafﬂmﬂﬂ
|

LA RaEL iFF 1

Complaint Details

. NGS Website

: NGS1019152959

 Sep 18 2023 2:36PM

» Utarakhand

: Dehradun

: Rishikesh

: SINGLE-AC

© PARTY RELATED COMPLAINTS

. | refer to Complamnt ID WGS3111100255 Dated 29.08.2023 and its disposal dated

12.09.2023 and other grievances mentioned and referred 1o in said Complaint Dated
29.08.2023, Initially, said Complaint Dated 29,08.2023 was escalated to the Higher
Level, and thereafter, it was disposed off on 12.09.2023 while stating that “sir, appki
shikayat 9 SO0 & U= €7 883 G 02-08-2023 S Smus! e g@
A= e, STREvs % Uit F1 q_%w_ app ceo dehradun uttarakhand ke

mail id election0%@email com par apne Shikayal send karne ka kasht kare ™ It is not
clear to me when the Complaint was sent to the Chief Electoral Ofticer, Uttarakhand
on 02.08.2023, why | need to send the Complaint again. Further, when my Complaint
is not resolved, why it is showing “Resolved” status? [ would like to clarfy that my
Grievance has remained unresolved since 10.07.2023 when [ raised the matter First
Time vide Complaint D NGS5633146846. Every time, the Election Commission of
India shows the status “Resolved™ and therefore changes it 1o “Closed™. Currently, the
Status for Complaint 1D NGS3111100255 is “Resolved”. | have filed many
Complainis on the same matter and it clearly indicates that the Election Commission
of India closed the Grievances without resolving them. It 5 really shocking 1o see
such behavior in such & serious matter where the Bye-Election 15 overdue for over 31
Months, It must be noted that | initially filed the Grievance having Complaint TD:
NGS5633 146846 Dated 10.07.2023 in this regard when the Byve-Election was
overdue for over 29 Months. In contimuation of the Appheation Dated 30.06.2023_ |
sent an email Dated 24.07.2023 having the subject "Application to Expedite
Announcement of Bye-Election for the Legislative Assembly of 43-Malviva Nagar,
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Redressal Time Period (max.)
Dispasal Status

Commission of India Justifiable and in accordance with the law of the land, T shall
drop the matter. In all conditions, the law of the land must prevail. Hence, being a
respongible citizen of India, [ am submitting the present/current grievance with a
request to kindly issue the necessary notification and update me on the progress of
my Applications Dated 30,06.2023 and 24.07 2023, [Kindly Note: Based on the
importance of the matter, which is self-explanatory, I request the concernad authority
to Dispose of the Current Gnevance only when it 15 really resolved and kindly do the
needful at the earliest. 1 clarify that [ am filling the Grievance at the National
Grievance Services of the Election Commission of India. T have nothing to do with
which office/suthority of the Election Commission is dealing with the Grievance, It is
an intermal matier of the Election Commission of India, Mational Grievance Services
of the Election Commission of India doesn't ask the Complainant where to file the
Grievance. It is the Election Commission of India that decides suc-mow which office

shall handle the Grievance. |

i
: Closed

Complainant Details

Full Name ¢ Adv. Avinash
Location ﬁﬂ.ﬂx\ - State: Uttarakhand District :: Dehradun AC :: Rishikesh
Mohile Mo. mm.__ﬂ_h.dh_mms %ﬁmmﬁ : TOG2E9438 Valid Email 1D : adv.avinashagarwal@ gmail com
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Complainant Type

Complaint 1D

Date of Lodging Complaint

Statc

District :

AC:

Complaimnt Level

Subject

Complaint Against Political Party

Brief Description about complaint

Camplaint Details

i NGS Website

» NGS3NII00255

:Aug 292023 3:11PM

: Uttarakhand

. Dehradun

. Rishikesh

: SINGLE-AC

: PARTY RELATED COMPLAINTS

. | refer to Complaint ID NGS6053070501 Dated 28.07,2023 and its disposal dated

03.08.2023 and other gnevances mentioned and referred to in said Complaint Dated
28.07.2023. Initially, said Complaint Dated 28.07.2023 was escalated to the Higher

Level, and therealter, it was disposed off on 03.08.2023 while stating that “39
HaTey & U e 883 & 02-08-2023 H1 st Rema g Fatas
T, IeerEvs &1 Uit @1 7S €1 I U 1 uld et a1 o ofts Rem

u._.,,..__—lm:: | would like to clanfy that my Grievance s still unresolved and 1 heard
nothing post 03,08.2023 dated response so far. It 15 really shocking to see such
behavior in such a serious matter where the Bye-Election is overdue for over 31
Months. It must be noted that | imitially filed the Grievance having Complaint [D:
NGS5633146846 Dated 10.07 2023 in this regard when the Bye-Election was
overdue for over 29 Months, In continuation of the Application Dated 300.06.2023, 1
sent an email Dated 24.07.2023 having the subject "Application to Expedite
Announcement of Bye-Election for the Legislative Assembly of 43-Malviva Nagar,
New Delhi (Overdue for over 30 Months)" to the Hon'ble Chief Election
Commissioner of India and to His Companion Commissioners of the Election
Commission of India. | have provided additional details and informed that the current
mattér is not a néw matteér before the Election Commussion of India, and, mdmectly, 1
raised the matter before the Election Commission of India in Movember 2021, Further
to this, the Election Commission of India vide PRESS NOTE No. ECUPN/M47/2023
Dated 08.08.2023 armounced the schedule for Bye-election to 7 (Seven) Legislative
Assemblies of Jharkhand, Tripura, Kerala, West Bengal, Uttar Pradesh, and

(i)
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Complainant Type

Complamt 1D

Date of Lodging Complaint

State

District ;

AC:

Complaint Level

Subject

Complaint Against Political Party
Brief Description ahout complaint
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Complsint Details

1 NGS Website

: NGS6053070501

+ Jul 28 2023 10:14AM

: Uttarakhand

: Dehradun

: Rishikesh

: SINGLE-AC

: PARTY RELATED COMPLAINTS

;| refer to Complaint ID NGS3E22873306 Dated 15.07.2023 and its disposal dated

27.07.2023 and other grievances mentioned in said Complaint Dated 15.07.2023.
Initially, said Complaint Dated 15.07.2023 was escalated to the Higher Level, and

thereafter, it was disposed off on 27.07.2023 while stating that “FR, 31T T
Ricaus & Uide o Ue 1€ ¢ ST 3 e faet dide o e 7

41 59 Gaiw © amue! b o vt s s T & T anmuent farson o @

L CIERE AR repeat that T didn't file said Complaint Dated 15.07.2023 and other
complaints al Zila Nirvachan Karyalaya, Dehradun, | filed Complainis at the
"Mational Grievance Services" Portal of the "Election Commission of India". Online
Grievance Portal doesn™t ask the Complainant where to file the Grievance and
therefiore, o state that filing the Complaint at a Particular Portal is a vague &
misleading statement. I cannot appreciate this behavior of the Grievance Handling
Team. 1t is the internal matter of the Election Commission of India to which portal it
submits my Complaint. | am enclosing a Screenshot of the Complaint Registenng
Page & it confinms that National Grnevance Portal doesn’t ask the Complainant where
to file the complamt, Even if the Complaint i3 assigned to the Dehradun Portal by the
Election Commission of India, it could transfer the Complaint internally to the Delha
Pontal. 1 am shocked to see this behavior on such a serious matler where the Dye-
Election is overdue for over 29 Months (now 30 Months). In continuation of the
Application Dated 30.06.2023, | have already sent an email Dated 24.07.2023 having
the subject "Application to Expedite Announcement of Bye-Election for the
Legislative Assembly of 43-Malviva Nagar, New Delhi (Overdue for over 30
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Complainant Type

Complaint 1D

Date of Lodging Complaint

State

District :

AC:

Complaint Level
Subject

Complaint Against Political Party

Bnef Descniption about complaint
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Complaint Details

. NGS Website

: NGSIBI2E73306

: Jul 15 2023 4:35PM

: Uttarakhand

¢ Dehradun

. Rishikesh

: SINGLE-AC

: PARTY RELATED COMPLAINTS

: I refer to Complaint ID NGS3556118892 Dated 14.07.2023 and its disposal dated

1 5.07.2023, 1 further refer to Complaint [D NGS5633 146846 Dated 10.07.2023 and
its disposal dated 13.07.20Z3. | am unable w understand when the Zila Nirvachan
Karyalaya, Dehradun doesn't have jurisdiction with respect to said Complaints [D
NGE5633 146846 and NGS35561 18892, under what authority it dealt with both
complaints. [ registered my complaints at the "National Grievance Services" Portal of
the "Election Commission of India™ and [ didn't file the said complaints dated
|0.07.2023 and 14.07.2023 at the Zila Mirvachan Karyalaya, Debradun. It is a very
serious matter and 1 raise a serious objection 1o the disposal of said complaints by the
Zila Nirvachan Karyalaya, Dehradun without having any jurisdiction or authority. 1
(Adv. Avinash Agarwal) sent an email dated 30.06.2023 to the Hon'ble Chief Election
Commissioner of India and to His Companion Commissioners of the Election
Commuission of India having the subject "Application to Expedite Announcement of
Bye-Election for the Legislative Assembly of 43-Malviya Nagar, New Delli
{Owerduee for over 29 Months)". 1 have already informed and provided details on the
provisions of the law in this regard via Application Dated 03.11.2022 enclosed in said
email dated 30.06.2023. Through said email dated 30.06.2023, I also provided the
details of the counter-affidavit filed in the Hon'ble Supreme Court of India on behalf
of the Election Commission of India and it alse confirms what [ stated regarding
provisions of law. Bye-Election for the Legislative Assembly of 43-Malviva Napgar,
New Delhi is Overdue for over 29 Months. Neither have [ received any response from
the Elechion Commassion of Indiz nor the notification or press release issued in this
regard by the Election Commission of India so far. Hence, being s responsible citizen
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Complainant Type
Complaint 1D

Daate of Lodging Complaimt

State

District :

AC

Complaint Level

Subject

Complaint Against Political Party
Brief Description about complaint
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Complaint Details

: NGS Website

: NGS3556118892

o Jul 14 2023 1:08AM

: Untarakhand

: Dehradun

: Rishikesh

: SINGLE-AC

: PARTY RELATED COMPLAINTS

I refer to Complaint [D NGS5633146846 Dated 10.07.2023 and its disposal dated
13.07,2023, T am unable to understand when the Zila Nirvachan Karyalaya, Dehradun
doesn't have jurisdiction with respect to said Complaint [D NGS5633 146846, under
what authority it dealt with the complaint? [ registered my complaint at the "National
Grievance Services" Portal of the "Election Commission of India® and I didn't file the
said complaint dated 10.07.2023 at the Zila Nirvachan Karyalaya, Dehradun. [({Adv.
Avinash Agarwal) sent an email dated 30.06,2023 to the Hon'ble Chief Election
Commissioner of India and 10 His Companion Commissioners of the Election
Commission of India having the subject "Application to Expedite Announcement of
Bye-Election for the Legislative Assembly of 43-Malviva Nagar, New Delhi
{Overdue for over 29 Months)". | have already informed and provided details on the

" provisions of the law in this regard via Application Dated 03.11.2022 enclosed in said

email dated 30.06.2023. Through said email dated 30.06.2023, T also provided the
details of the counter-affidavit filed in the Hon'ble Supreme Court of Indiz on behall
of the Election Commission of India and it alzo confirms what 1 staved regarding
provisions of law. Bye-Election for the Legislative Assembly of 43-Malviye MNagar,
New Delhi is Overdue for over 29 Months. Neither have [ received any response from
the Election Commission of India nor the notificalion or press release issued in this
regard by the Election Commission of India so far. Hence, being a responsible citizen
of India, | am submitting the present prievance with a request to kindly 1ssue the
necessary notification and update me on the progress of my application dated
30.06.2023,
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Complainant Type

Complaint [D

Date of Lodging Complaint

State

District

AC

Complaint Level

Subject

Complamt Against Political Party

Brief Description about complaint

o T AN W

@

Redressal Time Period (max.)
Disposal Status

F

(19,

Complaing Detaily

;. NGS Website

: MGS5633146846

¢ Jul 10 2023 12:33PM

: Unarakhand

: Dehradun

» Rishikesh

¢ SINGLE-AC

© PARTY RELATED COMPLAINTS

[ {Adv. Avinash Agarwal) sent an email dated 30.06.2023 to the Hon'ble Chief
Election Commissioner ol India and to His Companion Commissioners of the
Election Commission of India having the subject "Application to Expedilc
Announcetnent of Bye-Election for the Legislative Assembly of 43-Malviya Nagar,
New Delhi (Overdue for over 29 Months)". | have already informed and provided
details an the provisions of the law in this regard via Application Dated 03.11.2022
enclosed in said email dated 30.06.2023. Through said email dated 30.06.2023, T also
provided the details of the counter-affidavit filed in the Hon'ble Supreme Court of
India on behalf of the Election Commission of India and it also confirms what [ stated

_ reparding provisions of law. Bye-Election for the Legislative Assembly of 43-
" Malviya Nagar, New Delhi i3 Overdue for over 29 Months. Neither have | received

any response from the Election Commuassion of [ndia nor the notification or press
release issued in this regard by the Election Commission of India so far. Hence, being
a responsible citizen of India, [ am submitting the present grievance with a request to
kindly izszue the necessary notification and update me on the progress of my
application dated 30.06.2023, [Kindly MNote thai: Based on my previous experiences, |
consider it proper to mention here that [ am filling the Current Grievance in Subject
"Election Related Complaint” and Particular "Others™. Therefore, | am [illing the
current Grievance at the comrect place/ forum (1 am attaching the screenshot of the
website which clears that | am filling this grievance at the appropriate place).]

s
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#Lodging Complaint
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2
slrict :
AC
Complaini Level
subject
~omplamnt Against Political Py iy
dricf Description about complaint

o
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CUd

Complaini Detalls

¢ NGS Wehbsine
+ NGS&05307050]
¢+ Jul 28 2023 100 14AM

Uttarakhand

+ Dehradun

+ Rishikesh

© SINGLE-DISTRICT

- PARTY RELATED COMPLAINTS

: Lrefer to Complaint ID NGS3822873306 Dated 15.07.2023 and its

dispasal dated 27.07.2023 and other grievances mcqliunad in said
Complaint Dated 15.07.2023, Initially, said Complaint Dated :
13.07.2023 was escalated to the Higher Level, and thereafter, it
was disposed off on 27.07.2023 while stating that “TT, 317 Sq=ht

e gevga & HIeE & Wor T8 § o1 s Reeigd e
U o v | 937 ey B e o o < ST BT
T g ! Mrenad fowh 2 gafe I I repeat that 1 didn't
file said Complaint Dated 15.07 2023 and other complaints at Zila
Nirvachan Karyalaya, Dehradun. 1 filed Complaints at the
“Naticnal Gricvance Services” Portal of the "Election Commission
of India". Online Grievance Portal docsn’t ask the Complainant
where to file the Grievanee and therefore, to state that filing the
Complaint at a Particular Portal i A vague & misleading statemen
I cannot appreciate this behavigr of the Grisvance Handling Team.
It is the internal matter of (he Election Commission of [ndia to
which portal it submits my Complaint, ] am enclosing a Sereenshor
of the Complain Registering Page & it confirms that Nationa]
Grievance Portal doesn't ask the Complainant where to file the
complaint. Even il the Complaint is assigned to the Delradyn
Pertal by the Election Commission of India, it could transfpr the
Complaint internally to the Delh; Portal. T am shocked 1o see this
behavior on such a serious matter where the Bye-Election s
averdue for over 29 Months (new 30 Months), In continvation of
the Application Dated 30.06.2023, 1 have already sent an email

Announcement of Bye-Eleetion for the Legislative Assembly of
43-Malviya Nagar, New Delhi (Overduye far over 30 Months)" 1o
the Hon'ble Chief Election Commissioner of Indig and to His
Companion Commissioners of the Election Commission of India, [
have provided additional details and informed that the current
matter is not a new matter before the Election Commission of

any response [fom the Election Commission of India nor {he
notification or press release issued in this regard by the Ejection
12
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Cuommission of India so Far. Hence, . C
Inclia, | aum submitting the presenticurrcnl grievance with a req
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being a responsible n:i:'.;;.,,,.I o

Ly l-:indly issic the necessary notification and update me on the

progress of my application dale

Redressal Time Period (max.)
Disposal Status

S
t Default

Complainant Details

d 30.06,2023 and 24.07.2023;

AC ::

ull Name + Adv. Avinash
-ocation . State: Uttarakhand Distriet =z Dehradun
" Rishikesh
fobile No. . T906289438 Valid Email ID
* + adv.avinashagarwal@gmail com
Back
o T S st SRR TR
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Disposed fype —Salaci—
Action Taken
|_ Action Submit
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5,Complainant Type

."f Complaint 1D .
Date of Lodging Complain
State
Distriet :
AL
Complaint Level
Subject

Complaint Against Palitical Party
Brief Description about complaint

=z

(@ T8 waa)
mﬁ%mm

?

re

Redressal Time Periog {max.)
Disposal Statys

abaul blank

+ subject "Application to Expedite Announe

i @ | &5/

Complaint Details

. NGS Website

: NGS3822873306

: Jul 152023 4:35PM

» Unarakhand

: Dehradun

¢ Rishikesh

: SINGLE-AC

: PARTY RELATED COMPLAINTS

I refer to Complaint 1D NGS35561 | 8892 Dated 14.07.2023 and i
disposal dated 15.07.2023. 1 further refer to Complaini ID
NGS5633 146846 Dated 10.07.2023 and its disposal dated
[3.07.2023, 1 am unable to understand when the Zila Nirvachan
Karyalaya, Dehradun doesn’t have Jurisdiction with respect to sai
Complaints ID NGS$633146846 and NG53556118892, under wh
authority it dealt with both complaints. | registered my complaints
at the "National Gricvance Sarvices" Ponal of the "Election
Commission of India" and | didn't file the said complaints dated
10.07.2023 and 14.07.2023 a the Zila Nirvachan Karyalaya,
Dehradun. It is 0 very serious matter and I raise a serions objectior
to the disposal of said complaints by the Zila Nirvachan Karyalay;
Debradun without heving any jurisdiction or authority. I (Ady,
Avinash Agarwal) sent an email dated 30.06.2023 to the Hon'ble
Chief Election Commissioner of India and 10 His Companion
Commissioners of the Election Commission of Indig having the

ement of Bye-Election
Malviya Nagar, New Dalhi
ave already informed and

for the Legislative Assembly of 43.
(Overdue for aver 29 Months)". I

30.06.2023. Through said email dated 30.06.2023, [ alsq provided
the details of the counter-a fiidavit filed in the Hon'ble Supreme
Court of India on behalf of the Election Commission of India and
also confirms what I stated regarding provisions of low Bye-
-Malviys Nagar, New
; her have | recejved any
response from the Election Commission of India nor the
notification or press release issued in this regard by the Election
Commission of India so far, Hence, being o responsible eitiven of
India, I am submitting the presen: Erievan

A : ce with a request 1
kindly issue the necessary notification an

2851 d update me on the
progress of my application dated 30.06.2023,

£ 2

: Resolved
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% !‘Gmaﬂ GEO Uttarakhand <slection03@amail.com>

First Appeal Application U/S 19(1) of the Right to Information Act 2005

1 mu-ssam

fvinash Agarewal <adv. mlnasﬂmgﬂ'wﬂ@qnall com= 30 November 2023 at 15:34
Tee eleclicni9mgmall.com

Drate: 30102023

Tu,

The First Appellaie Awhority under the RT1 Act 2005
Office of the Chief Electoral Officer - Uttarakhand
Dehradun, Uttarakhand

First Appeal Application L/S 19(1) of the Right to Information Act 2005
Sir,

Kindly see the attachment for the First Appeal Application Dated 30.11.2023 and the connected RT1 Application Dated
25 10.2023.

Sincerely,

Avinash Agarwal
Advocate

Enclosures: AfA

2 attachments

= FAA Dated 25102023 (CEO-UK).pd!
H54K

- RTI Application Dated 25102023 (CED-UK).pdf
TEZaK
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AVINASH AGARWAL
ADVOCATE

MBA, LLM
Chamber No. 10, Tehsil Court Compound, Rishikesh, District- Dehradun,
Uttarakhand (Pin Code: 249201)
Email- adv.avinashagarwal(@gmail.com Mobile: +91-TO06285432

Date: 30.11.2023

To,
The First Appellate Authority under the RTI Aet 2005

Office of the Chief Electoral Officer - Uttarakhand
Debradun, Uttarakchand

First Appeal Application LS 19(1) of the Right to Information Act 2005

Sir,

I refer 1o the RTI Application Dated 25.10.2023 filed/submined via email. Despite 30 days
passed, PIO neither provided information nor provided any response to my RTI Application.
Under the preview of provisions of Section 7(2) of the RTI Act 2005, il 18 correct to say that
PIO has refused my request to provide the information,

RTl Act only provides grounds under sections 8 and 9 under which PIO can deny the
information. Therefore, information refused is without any legal sanction and such refusal is
illegal.

Based on the importance of the requested information and the matter involved, which is self-
explanatory, | request the First Appellate Authority to kindly instruct/order the PIO {o provide
the information at the earliest. | request vou kindly instruct the PIO w provide mformation via
emai] at adv.avinashagarwal{@gmail.com.

Sincerely,
Date: 30.11.2023
Place: Rishikesh M’
Avi garwal
Advocale

Page 1 of 1
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AVINASH AGARWAL
ADVOCATE
MBA, LLM
Chamber No. 10, Tehsil Court Compound, Rishikesh, District- Dehradun,

Uttarakhand (Pin Code: 249201)
Emuail- Edv.a\'inns]]anrwal@glmil-mm Maohile: +91-7906280438

Date: 25.10.2023

Ta,

Public Information Officer under RT1 Act 2005
O of the Chief Electoral Officer - Utiarakhand
Dehradun, Uitarakhand

Application ws 6 of the Right to Information Act 2005
Sir,

I refer to 7 Grievances having Complaint IDs NGS5633146846, NGSISSA118892,
NGSIBZ2IETI506, NGE6053070501, MNGS3 111100255, MOGSINI9TS295G, and
MGS253301 1945 fled'submitied at the Mational Grievance EBervices, Election Commission of
India (Copy of Said Grievances enclosed with statas). With respect to these Grievances,
kindly provide the fallowing information under the provisions of the RT1 Act 2005:

1. Kindly provide the Complaint IDs of Grievances, filed by Applicant referred above, which
have been received by the Office of Chiel Electoral Officer — Utiarakhand.

2. Kindly provide the details of the Officer (Name, Designation, and Contact Details) at the
Office of the Chief Elecioral Officer - Untarakhand who dealt with the Grievances referred
to in above Point Number 1.

3. Kindly provide the Scanned Certified Copy of all documents received by the Office of
Chiefl Electoral Officer — Uttarakhand from all levels with respect to Grievances refermed
to in above Point Number 1.

4. Kindly provide the Scanned Cenified Copy of 21l documents sent by the Office of Chief
Electoral Officer — Uttarakhand to all levels with respect to Grievances refesred to in ahove
Point Number 1,

5. Kindly provide the Scanned Certified Copy of all documents penerated at the Office of
Chief Electoral Officer — Uttarakhand with respect to Grievances referred to in above Point
MNumber .

6. Did the Dffice of Chief Electoral Officer — Uttarakhand escalate the matier with respect 1o
Gnievances referred to in above Point Mumber | at the Higher Level — Yes/No

7. Kindly provide the details of all actions done by the Office of Chief Electoral Officer —
Uttarakhand with respect o the Gricvances referred to in above Point Number |

In addition to the above, kindly provide me with the following information under the RT1 Act,

20035: W

Page 1 of 2
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8. Kindly provide the direct weblink of its official website where the Office of the Chief
Electoral Officer - Uttarakhand uploads RTI Applicstions, First Appeal, and their responses
in adherence to mandatory guidelines/instructions mentioned in Office Memorandum
Number No. /6201 1-IR Dated 15.04.2013 izssued by the Department of Personnzl and
Training, Ministry of Personnel, Public Gricvances and Pengion.

9. Kindly inform me of the details of officers (Name, Designation, and Contact Details) whose
agsistance was sought by CPI0 in connection with taking the decision and supplying the
information requested in Poinis Mumber 1 to 8 of this RTI Application under section 5(4)
read with 5(5) of the RTI Act. [Kindly provide the details of officers with respect to each
Point scparntely.|

Kindly Note that:

* Kindly provide the Scammed Certified Copy vie cmail at Registered Email 1D
adv. avinashasarwaliolemail com

» Kindly provide the Certified Copy of the requested documents in the Format mentioned
in Office Memorandum Number No. Ne. 10¢1/2013-R Dated 06.10.2015 issued by the
Department of Personnel and Training, Ministry of Personnel, Public Grievances and
Pension.

= Kindly provide the online link for making a fee payment for getting the requested
documents.

Based on the importance of the requested information and the matier
involved, which is self-explanatory, | reguest the PIO to provide the
information at the carliest.

Sincerely,
Date: 25.10.2023 =
Place: Rishikesh W
Avinash Agarwal
Advocate

Enclosure: As Stated Above.
ATT Applictie~ Eer poid La ChaMo
Nee— 00701023€ 004947 Qx 25/10/262-3,

¥
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National Grievance Services

Information, Suggestions & Complaints

Welocome Adv, Avinash

View Registered Complaint Details

. laint Detail
Complaint 1D : NGS5333146546

Date of Lodging Complaint © Jul 102023 12:33PM

State : Uttarakhand District 13-Dehradun Az=sembly

Canstiliency: 4-Rishikesh, 24-Rishikesh
Subject : PARTY RELATED COMPLAINTS

Brigf Desoriplion aboul complaint ¢ 1 Ay, Avinash Agareal] sent an email dated 30,06 2023 io the
Haon'ble Chiof Election Commissioner of Inda and io His
Companicn Commissioners of the Election Cammission of
mdia hawving the subject “Application to Expedits
Announcament of Bye-Election for the Legislative Assambly of
43-Malviva Nagar, Mew Delhl {Overdus for over 29 Months)". |
have already informed and provided dalails on he provisions of
tive kew in this regard via Application Dated 03.11.2022
enclesad in said emal dated 30,06 2023, Through aaid email
dated 30082023, | also provided the details of tha caunlar-
affidavit filed in the Hon'ble Suprema Courd of India on behalf of
thie Election Cormmission of India and it also confirms what |
slaned regarding provisions of law, Bye-Electian for the
Legisiative Assembly of 43-Malwya Magar, Mew Dedhi i3
Owardue for over 28 Months. Maithar hava | racaived any
response from the Election Commission of India nor the
nodification or press release wsued in this regard by the
Election Commission of India so far. Hence, being a
responsible citzen of India, | am submitting the precent
grievance wih a request to kindly izsus the necaszany
nolification and updale me on the prograss of my application
dated 30.06.2023. [Kindy Mole thal Basad on my pravious
experiences, | consider il proper o mention here that | am
Tling the Current Grigvano® in Subject "Election Relaled
Complaint® and Particular "ihans”. Thedefara, | am filing the
current Grievance at the comect placeiforum (| am attaching the
screanshol of the websibe which clears that | am filing this
grievance at the appropriate place).]
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Welcome, User

Complain ID/Reference Mo, :
NGSSE33145848

Shiow Staliis

g

Complain ID | Action Taken Action Status
| = Taken
T, T T (A w4 3-aredn TR, Y 13
NGSEEIZ146646 | fawlt & wafim &) fomn Pl woolen, g A July, | Resolved
w1t &1 o 2023
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National Grievance Services

Information, Suggestions & Complaints
Wealcome Adv, Avinash

View Registered Complaint Datails

Complaint Details
Cemplaint ID . NGS3556118802
Date of Lodging Complaint © Jul 14 2023 1.08AM
State . Uttarakhand Déstrict: 13-Dehradun Bssembly

Constiuency: 24-Rishikesh
Subject : PARTY RELATED COMPLAINTS

Briaf Description aboul comgplaint ;| refer bo Complaint 1D NGS5633146845 Dated 10.07,2023 and
its disposal dated 13.07.2023. | am urable to understand when
the Zila Nirvachan Karyalaya, Dehvadun doesn’i have
juriadiction with respact to said Complaint ID NGS5633146846,
urudir winal autsarnty it deatl with the complaing? | registered my
complaind at the "Malional Grievance Sendces” Portal of the
*Election Cormméssion of India™ and | didn't file lhe said
complaint dated 10.07.2023 at the Zila Mirqachan Karyalaya,
Dehragun, | (Adv, Avinash Agarwal| sent an email dated
30.06.2023 to the Hon'ble Chief Election Commissioner of India
and to His Companion Commissioners of the Eleclion
Commission of India having the subject “Application ta
Expadite Announcament of Bya-Election lor the Legislaiive
Azaeminly of 43-Mahdya Magar, Mew Dalhi (Dvardee for over 29
Manths)”, | have already informed and provided detsle on the
provisions of the kaw in this reganrd via Application Dated
03.11.2022 anclosad in =aid email dated 30.068.2023, Through
gaid emal dated 30,06,2023, | also provided the detzils of the
counter-affidaat filed in the Hon'le Suprema Court of India an
behalf of the Election Commission of India and it also confirms
whiat | stated regarding provisions of law. Bye-Election for the
Legislative Assambly of 43-Mahiva Nagar, Mew Delhi is
Cwardus for over 29 Months. Maither hawve | racaived any
rezponze from the Election Commission of India nor tha
nofification or press release imsued in this regard by the
Elestion Commission of India so lar Henge, baing a
rasponsible cilzen of India, | am submilting e prasent
grievance with 8 request o kndly issue the necessary
notfication and update me an the progress of my application
dated 30.06.2023.
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Welcome, User

Complain ID/Reference No. :

WGS265611686592

Complain ID

Action Taken

Date |
of
Action
Taken|

NGS35561 18892

T, TR E T A e = o T
e o e wien, g 4w )

15 |
July, |
2023 |

Resolved
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Information, Suggestions & Complaints

Weleome Adv. Avinash
View Registered Complaink Details

Complaint Datails
Complaind I ;. NGEEIg2ETIANG
Date of Lodging Complaint ¢ Jul 15 2023 4.35PM
State : Ularakhand Disirict: 13-Dehradun Assambly

Constluency. 24-Rishikesh

Subject . PARTY RELATED COMPLAINTS




= Ell.mmn'hnn aboul complaint

Redressal Time

Disposal Slatus

Acton Taken

@O

Nns 2920 §7] 3%
| refer to Complaint ID NGS3556118852 Dated 14.07.2023 and
it disposal dated 15,07, 2023, | further refer to Complaint |D
NGS5633146646 Dated 10.07.2023 and its disposal dated
12.07.2023. | am unable o understand when the Zila
Mirsachian Kargalayva, Dehradun doesn't have wrisdiction with
respact (o said Complaints 1D NGS5633146848 and
MGSIREET1RASZ, under what autharity i dealt with both
complaints. | registerad my complaints at the "Naticnal
Grisvance Services” Portal of the *Election Commission of
Indiz™ aind | didn't file the said compdainiz dated 10,07 2023 and
14072023 at the Zila Mirdachan Karyalaya, Dehradun. it s 2
very seripus matlar and | raise a serious abjection 1o e
disposal of said complaints by the Zila Mirvachan Karyalaya,
Dehredun without having any jurisdiclion or authority. | [Ady,
Ayinash sgarwal) sent an email dated 30.06.2023 to tha
Hen'bha Chiaf Eladion Commissioner of India and to His
Companion Commissioners of the Eleclion Commégsion of
India having the subject *Application io Expedite
announcement of Bye-Election for the Legislative Assembly of
43-Malviya Nagar, Maw Dalh (Overdu Tof over 29 Mantha ). |
have already formed and provided details on the provisions of
the law in this regard via Appcation Dated 03.11,2022
enclosed in said email dated 30.06.2023. Throwgh said email
cated 30,06, 2023, | alzo provided the details of the countar-
affidavit fad in tha Har'bla Supreme Courl of India on behalf of
the Elaction Commission of Indla and il also confirms what |
staled regarding provisaons of law, Bye-Election for fhe
Legislative Assembly of 43-bMalviye Nagar, New Delhi is
Ohardue for over 28 Months, Meithers have | receivad any
response from the Election Commizsion of india nor the
nalification or press release issued in this regard by the
Election Commission of India so far. Hence, being a
responsible citizen of Indig, | am submitting the prasent
gricvancs with a request be kindly issue the necaasany
nofification and update me on the progress of my apphcation
daled 30062023,

Detail Status

2

Closed
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MES3E22B73306 {fficer not action aken by within timeling. | July,
2023

Complain ID Action Taken Satus
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National Grievance Services

Information, Suggestions & Complaints

Walcome Adv, Avinash
View Registared Complaint Deitaike

Complaint Details
Complaint (D ; WNESE0S30T0801
Date of Lodging Complaind ¢ Jul 28 2023 10:14AM
State : Uttarakhamd District: 13-Dehradun

Conslituendy: 24-Righikesh

Subject ¢ PARTY RELATED COMPLAINTS



= Ba‘i‘aﬁnq:tlm about complasd

Redressal Time
Disposal Status

Action Taken

#e® $e526705°]
| refer to Complaint 1D HGS3B22873306 Dated 15.07.2023 and
its disposal daled 27,07, 2023 and other grievances menioned
in sasd Complaint Dated 15.07.2023, Initially, said Complain
Daled 15.07.2023 was escalated to the Higher Level, and
ihereafter, it was disposed olf on 27.07 2023 while siating that
T, A T S & ol | AW 18 A s
ersroa e Ofa & O w w4 T8 e o ange) gl | o
T T T ¢ i o R B @ e #)
repeat that | didn't file said Complaint Dated 15072023 and
pther complaints at Zila Mirvechan Karyalaya, Dehradun, | fifed
Complainis at ihe National Grievance Senvces” Poral of the
*Election Commission of india”, Online Grievance Fortal
deseant gak the Complainant whara o file the Grigvance and
therefore, 1o state that filing the Complaint at a Parlicular Pasial
is a vagus & misleading statement. | cannat appreciate this
behaviar of the Grievance Handling Team. R is the iremal
rmatlar of the Election Cammizgion of India to which portal il
submits my Complaint. | am snclasng a Screenshod of the
Complaint Reglstering Page & it confirms thal Malional
Grisvance Parlal doesn’t ask the Complainant where o file the
complairl. Even if the Complaint is asskonad to the Dehradun
Portal by the Election Comméssion of India, it could transfer the
Complaint internally to the Delhi Porlal, | am shocked o saee
this behavior an swch a serious matter where the Bye-Ebection
is owardue for over 29 Months (now 30 Months), In conlinuation
of the Application Dated 30.08.2023, | have already senl an
amail Dated 24,07, 2023 having tha subject “Applieation o
Expadite Annowncamant of Bye-Election for the Lagislalive
Aazambly of 43-Malviya Magar, Mew Delhi (Owerdus for ower 20
Months)” o the Hon'ole Chial Eleciion Commissioner of India
and o His Companion Commissioners of the Election
Commission of India. | have provided additional details and
informed that the current matber is nod a new matlar belors tha
Election Commission of India, and, indirectly, | raised the matter
bafore the Election Commizssion of India on Novembar 2021.
Meithar have | recalvad any reaponse from the Election
Commission ol India nor the nodification or press releass lgeyed
ir this regard by the Election Commission of India so far,
Henca, balng & responsible Glizen of India, | am submilting the
pregenticurrent grievance with a request to kindly issua the
necessany nolificabion and update me on the progress of my
application dated 20.06,2023 and 24.07.2023,

Detail Status

2

Chosed
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Welcome, User

Complain 1D/Reference No. :
MNGSE0530THE01

Date
in 1D | Action Take of Sratu
Compla n Taken e »
Taken
NGSE0S3070501 | Officer ot action taken by within timeline JSII FRCRRuC b
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National Grievance Services

Information, Suggestions & Complaints
Walcorme Adv. Avinash

View Raglstared Complaink Datalls

Complaint Details
Complaint 1D ¢ NGEIN1M00255
Date of Lodging Complalni ¢ Aug 29 2023 11PN
Sitate i Uttarakhand Diistrict: 13-Dehradun

Constituency; 24-Rishikesh

Subject ¢ PARTY RELATED COMPLAINTS

Aasambly



Bral Descrlption about complaing

Redrageal Tima

Digpoeal Status

17

N(nS 3111 60265

I refer to Complaint 1D NGS6053070501 Dated 28.07_2023 and
itz disposal dabed 03,08, 2023 and olfer grievances menticned
and refemed 1o bn said Complaint Dated 28.07.2023. Initally,
said Compdaint Dated 28,07, 2023 was escalatad to the Higher
Level, and thereafter, it was disposed off on 03,08, 2023 while
stating that "5 FTUTerg & v3 Wam se3 A 02-08-2023 &1
3! firmTas war e ofierll, severe &) ife &1
F | T U B e st T 3 O T fm 17 | would e
b clarily thal ry Grievance (& sill unresched and | haard
nedhing post 0L 08,2023 dated response so far, 1S neally
shocking to sea such behador in Such a sefious maller wihere
the Bya-Eleclion |s overdus for owver 31 Months. 1L mest be
noded that | initially filed the Grievance having Complaird 1D:
MWGS5633146846 Dated 10,07, 2023 in this regard when the
Biye-Election was overdue for ovar 28 Months. In comlinualion
of e Apolication Dated 30,06, 2023, 1 sent an amail Dated
2407 2023 having the subject "Application io Expedite
Anncuncament of Bye-Eleclion for the Legislative Assembly of
43-Malviya Magar, Mew Delrd (Cwardue for over 30 Months)® o
i Hon'ble Chief Election Commissioner of india and to His
Campanion Commissioners of (he Election Commissson of
India. | have provided addilional details and informaed that e
cumrent matter (s not 8 new matter befora the Election
Commission ol India, and, indirectly, | raised the matter before
the Election Commission of India in Movernber 2021, Further to
this, the Election Commission of India vide PRESS NOTE Mo
ECHPMET 2023 Dated 08.08.2023 announced ha schedule for
Bye-clection fo 7 (Seven) Legisliative Assembbes of Jharkhand,
Tripura, Kerala, Wesl Bengal, Uitar Pradesh, and Ullarakband.
Imiereatter, the Electon Commission of India vide PRESS
WOTE Mo, ECUVPN/S1/2023 Dated 22082023 announced (he
Bye-Electon to the Councl of Siates from Uttar Pradesh. But
the Election Commission of India is absolulely silent an the
Bye-Foll for @ Legsiative Constilvency where the bye-poll is
dua for over 31 months. Neiher have | recaived any responss
fram the Election Commiéssion of India nor the notification ar
press refpase meuved in this regard by the Election Commission
of India so far, Hence, baing a reaponsibie citizen of Indla, | am
submilting te presentfourrent grevance with a request (o
kindly issue the necessary notification and update me on the
pregress of my applicalion dated 30.06.2023 and 24.07. 2023,
[Kindly Mote: Dispose of the Curent Grievance only whani it is
really resolved, don’l dispose of il like Complasnt IDs
ME55633146848 NE5IEHG1188082, NGS30228733006 and
MGESE053070501.)

Detail Status

Closed
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A-:’Tdcm :  sir, appki shikayat 9 TS & 93 T 883 B7HF 02-08-
2023 Y oyt frmos gan Fafrs sfied, Tomevs
dfte #5715 #1 app ceo dehradun utarakhand ke mall id

alection(8@gmail.com par apne Shikayat send kamne ka kasht
kare.

tj'::“ quo- Taken

S— I, appki snikayat 54 ST U SR BE3 GEA 02-08-2023 T S| RO S S
?;?:mu sftpenfl, gemEes # g o o ) app ceo detradun uttarakhand ke mail id
: ionbi@gmall.com par apre Shikeyat sand kame ke kaest kars,
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Complain ID/Reference No. :

NGS 311100255 | Show Statis_
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Mational Grievance Services

Information, Suggestions & Complaints

Welcome Adv. Avinash

Wimw Registered Complaint Deiallz

Complaint 1D
Dale of Lodging Complaint

Siate

Subject

Complaint Details

MGS1019152559
Sep 18 2023 2:36FPM

Littarakhand Dastrict. 13-Dehradun Assembly
Caonstiuancy: 24-Hishikesh, 24-Rishikesh, 24-Rishikesh, 24-
Rishikesh, 24-Rishikesh, 24-Rishikesh, 24-Rishikesh, 24-
Rishikesh, 24-Rishikesh, 24-Rishikesh, 24-Rishikash, 24-
Rishikesh, 24-Rishikesh, 24-Rishikesh, 24-Rishikesh, 24-
Rishlkesh, 24-Rishikesh, 24-Richikash

PARTY RELATED COMPLAINTS



Brief Dascription aboul cemplalnt

@

Nl & 1014) 5 2454

| rafar to Complaint 1D HGS31 11100255 Dated 25.00.20232 and
itz disposal dated 12.05.2023 and other grievances meniioned
and refemed to In sald Complaint Dated 29082023, Initally,
sald Complainl Daled 29.08.2023 was escalated 1o the Higher
Level, and thereafter, il was disposed off on 12.08.2023 while
stating that “sir appki shikeyat 5 TG & T TET 833
i 0z-08-2023 1 aus] e g Fates afier,
o @ 4w @ 7 B1 app eoo dehradun ultasakhand ke
mail i ebactionl&@gmail.com par apna Shikayal sand karma
ka kasht kare.” i 18 nol clear o me whan the Complaini was
send Lo the Chiel Elecloral Offcer, Utlarakhend on 02, 68,2023,
whiy | nead o send the Compladnl agam, Furlles, s my
Comgéaint i= mot resolved, why it is showng "Rasalved” slatus?
| weauld like bo clandty that my Grievance has remained
unresolved since 100,07 2023 when | raised the matter First
Tirma vide Complaind 1D NGS5633146846, Every time, the
Election Commission of India shows the stalus "Resobved” and
(herafore chamges (| to "Clesed”™. Currently, tha Status for
Complaint 10 NGS3111100255 iz "Resolved”. | have filed many
Complaints on the same matler and i§ cleary indicates that the
Election Commission of India chosed the Grievances withoul
regolhving them, It is really shocking to see such behavior in
such a senous maller where the Bye-Election is overdue for
over 31 Months, f must be noled that | initially filed the
Grisvance having Complaint [D: NGS3633146646 Daled

10,07 2023 in this regard when the Bye-Election was overdue
for ovar 28 Manlhs. In eonlinuation of the Application Dated
30.06.2023, 1 send an emal Dated 24,07 2023 having the
subjecl “Application lo Expedite Annowncamant of Bya-Election
for the Legislatve Assembly of 43-Malviya Nagar, Maw Dalhi
[(Creardus for aver 30 Monhs)” o the Hon'ble Chiefl Election
Cammissianer af India and 1o His Companion Commessionars
of tha Eleclon Commission of India. | hawe provided additional
details and nlormed that the cument matier is not a new matler
before lhe Eleclion Commission of India, and, indirectly. | misad
tha matter before the Election Commission af India in
Mavembser 2021, Further to this, the Electon Commisson of
Irdia vide FRESE MOTE Mo, ECUYPR/M4TIZ023 Dabad
DB.08.2023 announced the schedula for Bye-alection o 7
(Saven) Logislative Assemblies of Jharkhand, Tripura, Kerala,
West Banpgal, Uttar Pradesh, and LAtarakhand, Thereafles, the
Election Commission of India vide PRESS NOTE Mo,
ECI/PMNIS1/2023 Dated 22.08.2023 announced the Bye-
Election 1o the Council of States from Uttar Pradesh. But the
Election Commission of India is absolutely slent on Be Bye-
Poll for a Legislative Consfituancy whera the bye-poll i dus Tor
aver 31 months, Melther have | recaivad any response from the
Election Commission of India nor the notifecation or press
rebaass izswed in this regard by the Election Commission of
India so far. The Election Commission of Indsa has not
announced the elaction for the Legislatve Assembly of 43-
Malviya Magar. Mew Delhi despile having the details of the
noting of the Hon'ble Supreme Court of India 3nd aloo detalls of
what tha Election Commigsion of india staled in the counter



(2

NinS|0la15 2959
affdavil. This has compalled me to consider whathar the
Election Commission of India has special knowledge of the law
that has changed subsaguent o the provided noting and the
ciale af the counter affldasit fled by the Election Commission of
India in fha Hon'ble Suprema Court of India, The Election
Commisskon of India ks totally sfent on my applications, | have
i such nfermation on the change In position of law. Themefore,
thraugh an RTI Application, | scught information to know the
position of law on the matier. | Med the FTIApplication to
acquire the special knowledge thal the Eleclion Commission of
India may possess (Details of Law passadiamanded by
Parliament, Ordinance. and 1he Judgment of Hon'ble Supreme
Court of India). If could have clarifisd why the Elaction
Commizelen of India didn't announce the slaction for the
Legislative Assembly of 43-Malviya Magar, Mew Delhi, Bul | find
it really shocking o see thal the CPIO instesd of providing ihe
requasted information/meply, slated kel "Case delais vie, case
type (Wint Petiticn! Public Interest Litigation etc. ), casa numbar,
Party name, filing yvear ete, have not been provided by you,
Infarmation may only be provided I the detalls of the case ang
specially provided and the same is availabla with the
Comrmission.” |f s really shocking o see that the Puble
Audherity is asking for informalion from the applicant, Mo daubl,
if | had euch Information regarding the change in law, | never
have fled the Applications Dated 30.06.2023 and 24.07.2023,
As per my besl knowiedge and undersianding of the law and ils
provision, the by-pod for the Legeslative Assembly of 43-Malviya
Magar, New Dalhi is dus for mare fhan 31 Months. | am trying
to find the version of the Election Commission of india for not
canducting the By=-poll 5o far. it may help me to decide whather
| should pursus the matter or drogit. If | find the act of not
caonducting a by-podl by the Elactinn Commission of India
Justifiable and in accordance with the faw of the land, | shall
drop the matter. |n all conditions, the law of the land must
prevail. Hence, being a responsible citizen of India, | am
submitting the presentfourrent grievance with a requast fo
kindly issue the necessary notification and update me on the
progress of my Applications Dabed 30,08,2023 and 24.07.2023,
[Kindly Mote: Based on the importance of the matier, which is
sek-explanstory, | request the concemed authwrnity o Dispose
of the Current Grisvance only when it is really resolved and
kindly do the needful at the earliesL | clarify that | am filing the
Grievance at the Matonal Grievance Servicas of the Elaction
Commission of India. | have nothing to do with shich
officevauinodily of the Eleclion Commission (s dealing with the
Grigvancs, Lis an intarmal matler of the Election Cammission
of India. Mational Grisvance Sarvices of the Election
Commission of India dossnt ask the Complainant whars (o fie
the Grievance. It s the Election Commission of India that
decides suo-mobtu which office shall handle the Grievance.]

Detail Status




Redressal Time
Disposal Status

Action Taken
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DHsposal Siatus Closed
Action Taken + Kindly resolve the issue at the earliesL
Action Date llctl:ln Taken

Sep 19 2013 10:71AM
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pirally resolve the lsue sl the earliest.
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Complain 1D/Reference No. :
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Complain ID
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| |

Date of

2023

Action Taken Action Status
Taken
19
Kindly resolve the issue at the earliest. [September,| Forward
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Mational Grievance Services

Information, Suggestions & Complaints
Walcome Advy, Avinash

View Registersd Camplaint Detalls

Complaint Details
Complaint ID . NGS2533011945
Date of Lodging Complaint . Oct 10 2023 11:56AM
State . Uttarakhand District: 13-Dehradun Assembly

ConsEteency: 24-Rishikash

Subject ; PARTY RELATED COMPLAINTS



Brief Descripbon aboul complaint

'}I i1
(&

ptlhs 25320 adL &
| refar to Comgplaint 1D MNGS10159152553 Dated 16.09,2023 and
iz disposal dated 04.10.2023 and other grievances menfioned
and refemred to In sad Complaint Dated 18,059,203, Initialy,
said Complaini Dated 18.09.2023 was forwarded with a request
"Kindly resohve the issus at the sarliesl.” on 19.09.2023 and
therasfier, it was disposed of with Disposal Status "Resohed”
on 04,10.2023 and i was stated "sr, 59 ST & U3 HE0
883 F1H 02-08-2023 W1 et fvem ey Fefe st
FoTETE 1 O @ B st of F s s mm R
e 3 s e Feie i = e and
slaction08@gmail.com BT YT 1 FF &4, W09 REEa 56
Fraten # HHTt TR ﬁl'. | am agan raising strong objection on
thie way tive said Complaint Dated 18.08.3023 was disposed of.
Inifially, # was forwarded with a request o resalve the issuee 3l
the earlbest, and, theregfier it was disposad of while slafing thal
the compkaint is ol related te this office. Concamed Officer,
who dosad the Comglaint, didn't infoem o who the said
Complaint Dated 18.09.2023 was forwarded. 11 s alss not
infarmad to me what action has bean taken by the CEQ,
Uitarakband an my Complain despite my complaint waa
forwarded fo the CEQ, Utlarskhand an 02082023, | am really
shocked 1o see this behaviour on such a sensilive matled. It is
nol me who is filing/submitting my Complaint to the Zia
Mirsachan Karyalaya, Dehragun, And if the concemed officer
considesed that Zila Mirsachan Kansalaya, Dehradun is mot an
approgriate authority, it is expected from him 1o transfer the
Complain to the appropriate aufhorily of the Elecion
Commiztion of India Zla Mircachan Kargalays, Dehradun hes
absodulety faded lo inform under what authority or jurisdiction, it
is gisposing of my Grievances, Despéla, it is the intemal matter
ol the Elsction Comemissian of India whesne lo Torsard (he
Engvance of Citizen, my grigvances are conlinuaush ciosed by
claiming that your comgplaint is noi related 1o this office. Instead
of transfermingforwarding ihe complaint b the appropriste
aulharity, my complaints ane continuously disposed of with a
disposal status “Resalved”. | woukd like to clanty thal my
CGrievance has remained unrescived sinca 100072023 whan |
raised the maller First Teme wide Complaint 1D
MCSEE33146846. Evary tma, the Eleckion Commission of India
shaws the status “Resolved” and thereafler changes il o
“Closed”, Daposal Stalus showing “Resolved” is clearty &
misleading statement. My Grievance is still unresolved. My
Grigvances are contnuously daposed of without resalving. ILis
really shocking o se2 such behavior in such a senous mattar
whare tha Bye-Election is overdue for cver 32 Months, | must
be nated that 1 initialy filed the Grievance having Comglaint 10
MGS5533146646 Dated 10007 2023 in this regard when the
Bya-Elaction was ovardue for over 29 Months, In continuation
of the Application Dated 30.06,2023, | sent an amail Dated
24.07. 2023 having the subjact "Application lo Expedite
Announcament of Bye-Elaction for the Legislative Assembly of
43-Mebviya Magar, Maw Delhi (Cverdue for gver 30 Months)" o
the Hom'ble Chief Election Commissiondr af Irdia and 1o His
Companion Commissionars af the Election Commission o



)

il

Nins 25 3%2p]174s
India. | have provided additionad detalls end informed that the
tufrant matler is not 3 new matter befora the Election
Commission of ndia and, indirectly, | raised the matber befare
the Elaction Commission af lndis in Movembear 2021, Further to
thig, the Election Commission of India vida PRESS NOTE ka.
ECIPMMT/2023 Dated 08.08.2023 announced the schedule for
Bye-slection 1o 7 (Seven) Legislalive Assambbes of Fharkhand,
Tripura, Kerala, West Bengal, Uttar Pradesh, and Utlarakhand.
Thereafter, lha Election Commession of India vide PRESS
MOTE Mo, ECIPNAS1/2023 Dated 22.08.2023 announced the
Bye-Election to the Councll of States from Utler Pradesn. But
the Election Commission of India is absolulely silent on the
Bya-Poll for a Laplzlative Conatituency whara ha bya-pall s
due lor aver 32 monthe. Malther have | receved any responss
fram the Election Commisskon af ndia nor the nalification or
press reloase issued in this regard by the Eleclion Commission
of Indiz so far. The Electon Commisson of [ndia has mol
annaunced the election for the Legeskative Assembly of 43-
Malviya Nagar, New Delhi despite having the details of the
noting of the Hon'ble Suprame Gourt of India and akso details of
what the Election Commission of India siated in the counier
affidavil. This has compalled me to considar whather the
Elaction Commission al India haz spesial knowledge of the law
that has changed subsequant to tha provided noling and the
dale of the counter affidawit fied by the Eleclion Commission of
Imdia in tne Hon'tle Suprema Cowr of India. The Elsction
Commigsion of India is totally silend on my applications. | hava
no such nformation an the changa in posilion of law. Tharatora,
through an BTI Application, | sought Informetion fo know the
position of law on the mattar. | filed the RTI Application o
acquire the special knowledga thal the Election Cormmission of
Imdia may pogsess [Datalls of Law pazsed/amended by
Pariament, Ordinance, and the Judgment of Hon'ole Supreme
Court of Inda). i cauld have clastfied why the Elsction
Commission of India didn’t anncunce the election for the
Legisiative Assembly of 43-Mahiya Magar, New Dakhi, But | find
it really shocking o see that the CPIO instead of providing the
requesied informationireply, stated thal "Case delails vie, case
typa (Wril Patiion’ Public Interast Litigation elc. ), case number,
Party nams, filing year etc. heve nol been provided by you.
Infarmation may only be provided if the details of the case are
specially provided and the same & available with the
Commizssion.” It i really shocking to see that the Public
Authority is asking for infoermnation from the applicant. Mo dowbt,
if | haad such inlermation regarding the change In law, | never
fava filed the Applicalions Dated 30,06,.2023 and 24.07.2023,
Apainst the response of CPIQ, | filed a Frst Appeal Application
and requesied the First Appellate Autharity that “Basad on tha
mportance of the reguested information and the matter
involved, which ks seif-expianatory, | request the First Appellate
Authority to condiset 3 vituakanline mearing as seon as
posashle balore patsing the Firat Anpellate Order. | most
humbly reques) not call in Phyeically and conduct tha heaning
online anly,” Deapits my exprassed raguest to conduct the
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hearing, the First Appellate Authorty cidn't condusct the hearing
and passed the First Appelats Order. Here, | would like tn
elasily that the Central lnfarmalion Commission in the Casa of
Mr, R.K, Jain v, Department of Legal Affairs Second Appeal
Wumbar CHZSAATZ0 14000254 obsarved that “Passing orders
i first appeaal without hearing or sending hearing nolice is
lFegal and will render the order invalid,” The Electon
Commission of India vide Press Note Mo, ECUPNIGTI2023
Diated 08, 10.2023 announced the Genersd Eleclion to
Legislative Assemblies of Chhatlisgarh, Madhya Pradesh,
Mizoram, Rajasihan and Telangana. Furthes, the Election
Coemmission of India vide Press Maole Mo, ECHPN/SB/2023
Diated 09,10, 2023 announced the Schaduls for Bye-slaction in
43-Tapsi (5T) Assambly Conslituancy of Nagaland. The
abection Cammisson al [mndia remainad abaolutaly sllant for
conducting ihe Bye-eleclion for e Legislative Assembly of 43-
Malviyva Nagar, Mew Delhi. &g per my bazt knowhedge and
ungdersianding of the law and its provision, the by-pall for the
Legisiative Assembly of 43-Mahiya Nagar, New Delhi is due for
more Fan 32 Months, §am trving to find the version of the
Election Commission of India for not conducting the By-poll so
tar. 1t may help me to decice whathar | should pursue tha
mables or drog L IF | ind the act of not conducting a by-poll by
the Election Commission of India Justifiable and in accordance
with the law of tha land, | shall drop the maltes, In all comditian,
thie law of the lamd must prasail. It is expected mam the
Grisvance Handling Officer to ensure the law of the land
prevais in all condilions, Hence, being a respongible citizen of
India, | am submitting the presenticurrent grievance with &
request to kindly msue tha necessary nolification and update
mmie an the progress of my Applications Dated 30.06.2023 and
24,07 2005, I i& & wvary sensiive matter and it is expectad from
tha Election Cammission of India to resohe the matter at the
eartiesl while keasping in ming its gravity and the principle of
natural justics, The more delay il takes, the more complcated
fhi rrailer shall become. |Kindly Mote: Based on the
imporance of e maller, which s self-explanatory, | request
the concerned authority to Dispose of lhe Current Grievance
anly when it is reslly resolved and kindly do the needful at the
gariesl. | clarify that | am filling the Grevance at the Mational
Grievanca Servicas of the Election Commissian of India, | have
nathing 1o do with which officelauthority of the Election
Commizsion ia dealing with the Grievance. it is an internal
matter of the Elecson Commissien of India. Mathonal Grievance
Services of e Eleclion Commission of India doesn't ask the
Complainant whems o file he Grevancs, 1T & the Eleclion
Commission of India that decides sus-malu which office shall
handbe the Grievance. i Zia Mirsachan Karyalaya Debradun
again decides io dispose of the current Grievance/Complaint
and decides to repeal its slalemeni, being a complamant, |
request the concermed officer of Zika Nirvachan Karyalaya
Dianradun to provida the Tollawing nformation: 1) Whather the
Zila Mirvachan Karyalaya Dehradun hag the Jurizdsction to deal
with the curreni Complaint? 2) Under what Authority Zils
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. Mirvachan Karyalaya Dehradun is dealing with the currant
Complaint? 3) Does the CEC Uttarakhand have the jurisdiction

o aulhanty io deal with the matter of disqualification of a
Mamber of the Lagislative Assambly of Dethi State? 4} What is
the reasan for nol forwarding the Grievance io the Elechian
Commission of India despie my request for tha same, 5} What
i lhe reason for slaling disposal stalus "Resolved” deapite
none of the grievances have bean resolved? &) To who he Zila
Mirvachan Karyalayva Dehracun Escalated the Grigvances ala
higher levei? 7} What responses/instructions did the Zila
Mirvachan Karyalaya Dehradun receive from the Higher level to
whom il Escalated the Grievances? 8) To whom ihe Zila
Mirvachan Karyalays Dehradun forearded the Grievance Daled
18.05.20237 §) What responses/instructions did the Zila
HMirvachan Kansalaya Defhradun receive from the authaority 1o
whom il forearded the Grisvance Daled 18.08.20237 10)
Details of the Officer of Zila Nirvachan Karyaleya Dehradun
who dealt with my grievances including the current Grievanca?
11) When being a complainant, | am nol submitling the
complaint to the Zila Nirvachan Karyalaya Detradun, wiy it is
disposing of the grievances al its level? |t must be noted thai
baing a complainant. | have the right 1o know the sought
information. In adharence to the Pranciple of the Natural (Aricle
14 ef the Indlan Corstifution], i is axpecled that the Zila
Mirvachan Karyalaya Dehradun provide the sought infonmatan,
Through Applications Dated 300062023 and 24072023, 1
conveyed my wish that in ihe éveni of any (legal) doubts arising
regarding my request, | am willing and prepared to provide any
additional infarmation or clarification necessary to assist the
Election Commission of India in making a fully informed
decision on this matler. | requested 1o do the online/viriual
enmmunicatan anly to ensure fast and secure
communications, | repeat this message 1o reaolve the curment
grievance. | ensure full cooperation from my side. Regarding
thiz, | reguest to do the onlinehartual communcation only 1o
gnsiure fast and secure communications. | balieve this lime my
grievance shall be resolved and the concemed authorityfofficar
shall acl in accordance with [he provisions of law ]
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