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CHAPTER -V
NOMINATIONS

INTRODUYCTORY

NOTIFICATIONS

The Rressure of work increases substantially as soon as notification
calling\upon the constituency to elect a member is published in official
gazette \ As soon as schedule for an election is announced by the
Commission by way of a press release, you come to know well before, the
date on whch such notification will be issued.

R GENERAL ELECTIONS TO THE HOUSE OF THE

PEOPLE AND STATE LEGISLATIVE ASSEMBLIES

2.1

2.2

2.3

NOTIFICATIONS FOR BYE-ELECTIONS

3:1

3.2

In the case of a general election to the House of the People, the President
of India, under sedion 14 of the Representation of the People Act, 1951,
shall, by one or moxe notifications published in the Gazette of India on
such date or dates as\may be recommended by the Election Commission,
call upon the parliam®&ntary constituencies to elect members for the
purpose of constituting a yew House.

In the case of a general election to a State Legislative Assembly, the
Governor of the State, undeX Section 15 of the Representation of the
People Act, 1951 shall, by one o more notifications published in the State
gazette on such date or dates as\may be recommended by the Election
Commission, call upon the Assembly constituencies in the State to elect
members for the purpose of constitutiRg a new Assembly.

On the same date on which the above Yotification calling the election is
issued, the Election Commission will issye a notification in the official
gazette under Section 30 of that Act fixing ¥e programme for the various
stages of the election.

of the People will be

Notifications in respect of bye-elections to the Hou
s of Section 149 of

issued by the Election Commission under the provisi
that Act.

Notifications in respect of bye-elections to Legislative Assembly
Constituencies will be issued by the Commission under the\provisions of
Section 150 of that Act.
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19.2

183

IX-C) and a Nrther affidavit as in the format prescribed by the Commission
by its order noN3/ER/2003/JS.1l dated 27.3.2003 (Annexure X). (You would
have already hagded over the copy of the order dated 27.3.03 and the
formats of affidavitg to the candidate along with the form of nomination). If
any candidate fails ¥ file the said affidavit along with his nomination paper,
you should bring to Yis notice this requirement. A standard format of the
letter for this purpose\s given at Annexure Xl. It should be issued to the
candidate or his propo3er immediately on presentation of the nomination
paper, and the candidateshould be asked to file duly sworn affidavits latest
by 3.00 p.m. on the last da¥e of filing nominations.

No column of the affidavit should be left blank or filled by just tick/dash
marking. If the information ask&d for in a column is Nil or not applicable to
tha narticular candidate then he\should write 'Nil' or 'Not applicable' in that
column.

Similar action should be taken the Specified Assistant Returning
Officer, if the nomination paper is presented to him.

OATH OF AFFIRMATION BY CANDIDATES

201

2072

20.3

20.4

A candidate at an election to Parliament, State Legislature or Legislative
Assembly in a Union Territory is required under Article 84(a) or Article
173(a) of the Constitution, section 4(a) of the Government of Union
Territories Act, 1963, or section 4(a) of the Government of National
Capital Territory of Delhi Act, 1991, as the case may be, to make and
subscribe an oath or affirmation in the prescribed form before some
person authorized in that behalf by the Election Commission.

A model of the form of oath or affirmation is given in Annexure XILI.

The Election Commission’s notifications authorizing certain persons in this
behalf are reproduced in Annexure XlIl. For any particular election, the
authorized persons are, principally, the Returning Officer and the
Assistant Returning Officers for the constituency or the election. In the
case of a candidate confined in a prison or under preventive detention, the
superintendent of the prison or commandant of the detention camp in
which he is so confined or is under such detention is authorized to
administer the oath. And in the case of a candidate confined to bed in a
hospital or elsewhere owing to illness or any other cause, the medical
superintendent in charge of the hospital or the medical practitioner
attending on him is similarly authorized.

In the case of a candidate, who is out of India, the oath or affirmation may

be made and subscribed before the diplomatic or consular representative
of India in the country where the candidate happens to be, or any person
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20.5

20.6

20.7

20.8

20.9

authorized by such diplomatic or consular representative. Where the
candidate is for any other reason unable to appear or prevented from
appearing before the Returning Officer concerned or the Assistant
Returning Officer the oath or affirmation may be made and subscribed
betore any other person nominated by the Election Commission on an
application made to it in this behalf. The Commission has also authorized
all stipendiary presidency magistrates, all stipendiary magistrates of the
first class, all district judges and all persons belonging to the judicial
service of a State other than district judges, as officers before any one of
whom the candidate can make and subscribe the oath or affirmation.

The oath or affirmation should be made and subscribed before the date
fixed by the Election Commission for scrutiny of nomination papers at that
election. The decisions of the Supreme Court in Pasupati Nath Singh
versus Harihar Prasad Singh (A.l.LR. 1968-SC-1064) and Khader Khan
Hussain Khan and others vs. Nijalingappa (1970-1 SCA-548) have
clarified the position and removed all doubts in regard to the actual
making and subscribing the oath or solemn affirmation.

According to these decisions, the oath or solemn affirmation can be made
and subscribed by a candidate only after his nomination paper has
been delivered and it cannot be so made and subscribed on the date of
scrutiny. You should, therefore, advise the candidate to make the oath or
affirmation immediately after presenting their nomination papers and in
any case not later than the day previous to the date of the scrutiny. As
such oath taken at or before 1200 PM of midnight of preceding day of day
notified for scrutiny of nomination paper should be treated within time.

The oath or affirmation is to be made and subscribed in person before the
authorized person.

It is not necessary that the oath or affirmation should be made more than
once if a candidate is nominated from more than one constituency at a
general election. All that is required under Articles 84(a) and 173(a) is that
the person concerned should make and subscribe an oath or affirmation
according to the form set out for the purpose in the Third Schedule to the
Constitution. According to the above referred decision of the Supreme
Court in Khadar Khan Hussein Khan's case, when once this is done in
respect of one nomination paper at a general election, the necessary
qualification is obtained and this removes the bar laid down by the above

Articles.

The onus of proving that a candidate had made or subscribed the oalth or
affirmation before some other authorized person rests on the candidate
himself. It is sufficient if the candidate or his representative satisfies you at
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20.10

20.11

20.12

20.13

20.14

the time of scrutiny that the candidate has made and subscribed the oath
or affirmation before an authorized person for that election.

Section 36(2) (a) of the Representation of the People Act, 1951 requires
that on the date for the scrutiny of nominations the nominated candidate
should have the requisite qualification including the qualification of having
made and subscribed the oath or affirmation. If the oath or affirmation is
not made and subscribed before the date appointed for the scrutiny of
nomination papers, the candidate shall be held by you as not qualified to
stand for the election. It is not necessary that every nomination paper of a
candidate must be accompanied by the form of oath signed by the
candidate.

The oath or affirmation has first to be made and then signed by the
candidate before the authorized person. It should be borne in mind that
mere signing on the paper on which the form of oath is written is not
sufficient. The candidate must make the oath before the authorized
person. The latter should ask the candidate to read aloud the oath and
then to sign and give the date on the paper on which it is written. If the
candidate is illiterate or unable to read the form the authorized person
should read out the oath and ask the candidate to repeat the same and
hereafter take his thumb impression on the form. In all cases, the
authorized person should endorse on the form that the oath or affirmation
has been made and subscribed by the candidate on that day and hour.

The authorized person will forthwith give a certificate to the candidate that
he has made and suhscribed the oath before him on that day at a
particular hour. The certificate will be given to the candidate without his
applying for it. This will avoid all controversy later on as to whether the
candidate had taken the oath or not.

If the authorized person is the superintendent or commandant of the
prison or camp he should issue forthwith to the candidate a certified copy
of the oath for producing it as evidence before you at the time of scrutiny
of nominations. The superintendent of the prison or commandant of the
detention camp will simultaneously send a written communication by the
most expeditious means of transmission like fax to you indicating the date
and time at which the particular candidate made and subscribed the oath
or affirmation. He will also send you the original of the oath or affirmation
made and signed by the candidate.

If the authorized person is a medical superintendent of a hospital or
medical practitioner or a diplomatic or consular representative of India in
the country where the candidate happens to be or the district judge or
person belonging to the judicial service of a State (other than district
judge) or stipendiary presidency magistiale o slipendiary magistrate of
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the first class or any other person nominated by the Election Commission,
he should as scon as the candidate has made and subscribed the oath or
affirmation, certify this fact on the form, keep a copy for his record and
hand over the original to the candidate. It will be the responsibility of the
candidate to see that the original oath or affirmation is produced before
you at or before the time fixed for the scrutiny of nomination papers.

20.15 You and the Assistant Returning Officers should get these forms of oath
printed, cyclostyled or typed in the official language of that State and in
English and keep them ready at hand. If any person intending to contest
an election asks for a copy of the form it should be supplied to him. When
a candidate who is confined to bed owing to illness takes his oath before a
medical officer of a hospital or before a medical practitioner it will be his
responsibility to obtain two copies of the oath form to enable the medical
officer or the medical practitioner to administer the oath.

NOTICE TO THE DEFAULTING CANDIDATES

21.1  Strictly spgaking, it is for the candidate himself to ensure that he makes
and subscriges the requisite oath or affirmation so as to become qualified.
In order, howgver, to see that he does not lose sight of this mandatory
requirement, ich would result in his nomination being rejected, the
Commission desires that his attention may be drawn thereto by means of
a written memo \n the following form when his nomination paper is
presented and examyned from technical standpoint:

OFFICE THE RETURNING OFFICER

Memo NO .ovmmemas

(Name of candidate)
his 1s o inform you that you hawe not made and subscribed an oath or
affirmation as required by Article *84(a) or{73(a) of the Constitution/section 4(a)
of the Government of Union Territories Act, 1963/section 4(a) of the Government
of National Capital Territory of Delhi Act, 1994. This may be done either before

me or before any of the persons authorized by\the Election Commission in this

~behalf on any day before the date appointed for scxutiny of nominations.

Date .......cccoeeviiienn, _ Returning

Officer
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